Copnep>xaHue:

BBEOEHWE

CBA3b MeXxAy rocyapCTBOM U NpaBOM TPaAULMOHHO NCCeayeTCs opnanyeckomn
HayKoW. B coBpeMeHHOW 1opuanyeckon nurtepaTtype Ha 3TOT npeaMeT NpuBoaAsTCSA
KOHLUENuUUn Koppensaunm rocygapcTea U NpaBa, Kak NpaBusio, B Tpex moaensax. B
TOTAZIMTAPHOW NMPUN KOTOPOM roCcy4apCTBO BO3BbLILLAETCA Hajd NPaBOM N C HUM He
cBsi3aHO. B nubepanbHon, roe npaBo MMeeT 4OMUHUPYIOLLEE MOJIOXKEHME MO CPaBHEHUIO
C rocypapcTeoM. U, nparMaTnU4YeCKOW KOHLEeNUMM, B KOTOPOW NpaBo hopMupyeTcs
rocyfapCcTBOM, HO MpWY 3TOM CaMO CBSI3aHO UM B CBOEWN OeATes/IbHOCTU, TaK Kak
cofep>XaHue npasa 3aBUCUT He CTOJIbKO OT roCyapcTBa, CKOJIbKO OT LLesIoro KoMrJaekca
06BbeKTUBHBLIX N Cy6beKTUBHBLIX 06CTOATENLCTB. [pn NnocnegHen moaenu npobnema
B3aMMOOTHOLLUEHNIN MeXAy rocyaapCTBOM M NpaBOM, B COBPEMEHHON nnTepaType
HEKOTOPbLIMN YYEHBIMU UCCeayeTCs C NO3ULUMN CTPOUTENLCTBA NPABOBOIro rocyaapcTea
B HalleWn CTpaHe, KOTOpOoe 3aKpernsieHo B OCHOBAaX KOHCTUTYLUMOHHOIo CTpOS.

B To)Xe BpeMsa Npu HaACTOALEM KOPPENaUMoOHHOM noaxoae, CywecTByeT u Apyron,
KOTOpPbIN NO3BONSAET pacCMaTpuBaTb FOCYAapCTBO M NPaBO B HAACTPOEYHOM
COOTHOLIEHMWN Haf dSKOHOMMYeckumMm Ba3ncom obuiecTBa. B 3ToM acnekTe
nepsoo4vyepenHon npobnemon BbICTYyNaeT BONpPoC Bbibopa MeTo40/10rM4eckoro noaxona
K nccnegyemonm npobneme. 3t1o nepBas CTOPOHa MccaeayemMoro Bonpoca. Bropown sonpoc
CBS3aH C CYLWHOCTbIO, KOHLENUMAMMN 1 B3rNsa4amMum Ha rocygapCTBO U npaBo. B Takom
HanpasB/ieHUN N pakypce byaeT paccMmoTpeHa JaHHasa paboTa.

Llenbto paboTbl BLICTYMAET U3Yy4YnNTb Yepes pa3Hoobpa3Hbie KOHLUEeNUMn 1 noaxonbi
CYLWHOCTb roCcygapCcTBa 1 NpaBa UX B3aMMOCOOTHOLLEHMEe. 15 BbINOJHEHWNS
NOCTABJIEHHONM LleNn HeobxoaAnMo pelnTb cefyloline 3aaa4ym: Bo- NEPBLIX, ONpeaennTb
CYLLIHOCTb rocyapcTBa 1 NpaBa C Pa3/INYHbIX CTOPOH, BO - BTOPbIX, PACKPbITh obuine
XapaKTepUCTUKK rocylapcTBa M NpaBa, B -TPETbUX, BbISBUTb NOCTAHOBKY NMpobnemMsbl u
MEeTOoO0JIOr M0 KoOppensumm rocygapctea v npaea. MpaBo 1 rocyaapCTBO KakK CNOXKHbIe U
ApeBHME peHOMEHbI BbICTynaeT 06beKTOM uUccrenoBaHuns. HenocpeacTBeHHO
npeaoMeToM SIBASIOTCS Hay4YHble UCCIeq0BaHMs Mo NpobiemMaTuke CyLLHOCTU, XapaKTepe
B3alMIMOOTHOLLUEHWUI rocyaapcTBa 1 npaga.

MeToOo0Nn0rnM4eckom OCHOBOW UcCCrief0BaHUA CTann Hay4dHble Tpyabl y4eHbix K.Mapkca,
®. JHrenbca, B.U.JleHuHa, B.M. Cbipbix, M.. BanTtunHa, C.C. Anekceesa, A.b. BeHreposa,



H.N. MaTy30Ba, A.B. Manbko, J1.C. iBn4ya. B KayecTtBe MeTOL40B NCC/Ie40BAHNA
NCNOSIb30BaNNCh ObLLEHAYYHbIe: ANANEKTNYECKUN, NOrMYECKUIA, aHan3a, CUHTE3a,
CpaBHeHnd, nefyKUNN N NHOYKL NN,

HacTosawasa paboTa cOCTOMT 13 BBEAEHMNS, TPEX FNaB, 3aKJIIOYEHNS U CIUCKOM
NCMNO/b3yeMbIX UCTOYHMKOB. B nepBoil rnaBe paccMaTpuBatOTCA KOHLUENUMN B3rISA0B Ha
rocylapCcTBO, €ro NPOUCX0XKAEeHME, CYLHOCTb U TUMNOOrnio. Bo BTOPOV OCHOBHbIE
NnoAaxoAdbl K MPABO MOHMMAHMIO CJIOXKUBLUMECS Ha CEroAHALHNIA AEHb B IOPUANYECKOM
HayKe, a TakK>Ke noaxoAbl K CyLHOCTY NpaBa. B TpeTbell 0CHOBHbIE METOA40J/I0rMYeckmne
NoAXoAbl K COOTHOLUEHWIO FocyaapcTBa U Npasa.

NNNABA 1. TOCYAOAPCTBO KAK OPTAHU3AUMUA
NMOJINTUYECKOM BJIACTU

1.1 NMNpoucxo>xxpeHue U CyLHOCTb rocyaapcTBa

B coBpeMeHHOW 1opnanYeCcKOn HayKe BOMNPOC O rocyAapcTBe OCTaeTCsa AUCKYCCUOHHbIM.
MNpexxae Bcero, 3To CBA3aHO C PAa3/INYHLIMU MOAXO4AMU K ero MoHATUIO,
MPOUNCXOXKLAEHWNIO U CYLWHOCTW. 1o aToMy nosoay B.W.JIeHUH yKa3blBas, «...4TO efBa /N
HanpeTcsa opyrov Bonpoc, CTOJb 3anyTaHHbIA YMbILLUJIEHHO U HEeYMBbILLIEHHO
npencrtasutTenamm 6yp>xyasHon Haykun, onaocopuu, topncrnpyneHLmnm, NoanNTu4eCcKomn
3KOHOMUU U NYBANLNCTUKIK, KaK BOMPOC O rocygapcTee». «Bonpoc 3TOT TakK 3anyTaH U
YCJIOXXHEH NOTOMY, 4YTO OH 3aTparuBaeT UHTepecChl roCNoACTBYOLWNX KlaccoB BobLue,
4yeM Kakon-nnbo apyrom Bonpoc» . Ha cerogHsaLwHee BpeMs C/I0XKNA0Cb TaK MHOIO
KOHLenunn, OKTPUH N B3rNa40B Ha rocy4apCTBO, YTO B MPaBOBOW HayKe CNI0XN10Ch
MHEHME O TOM, YTO «He MOXXET CyLLeCTBOBaTb MOHOMOJIbHON TEOpUKN, Kakaas COLEPXXUT
DOJII0 UCTUHBI, NMO3TOMY MMEET MNMpaBo Ha CyllecTBOBaHue». «[pn 3ToM fgenaeTcd BbIBOL,
- yKa3biBaeT B.M. CbIpbIX, 4TO BCe Takue B3rnsanbl MMelT NpaBo Ha CyLlecTBOBaHMeE,
MOCKOJIbKY OTPakatT Ty UM UHYIO CTPOHY, CBA3b 0OBbEKTUBHO CyLLLECTBYIOLLEN
peanbHOCTU» [5].

OCHOBOWN 3KOHOMNYECKNX OTHOLLIEHUN NepBOBbLITHO -06LLMHHOIO CTPOS ABAANIACh
KoJI/IeKTMBHaA coObCTBEHHOCTb Ha cpeacTBa NPOM3BOACTBA NPU YPaBHUTE/IbHOM
pacnpeneneHnn nobbiBaonXca MaTepmanbHblX 6nar. UMeHHO 3TUM B KOHEYHOM cYeTe
obycnasnmBaeTCs TO, 4TO NPU AAaHHOM CTpoe He BbI10 MecTa A nopaboleHns ogHnx
nogen, He 6b110 3KCNIyaTaTOPOB U SKCNJIYaTUPYEMBIX, UMYLLIMX N HEUMYLLNX, HE



CyLLEeCTBOBaJI0 KJ1AaCCOB U KsiaccoBon 6opbbbl. ObLasa cobCTBEHHOCTL Ha 3eMJIO, OpyAuns
TpyZa n npegmeTbl NoTpebaieHns, ApKO Bblpa>KeHHOe YpaBHUTENbLCTBO 0bycnaBnmBanm
Takne B3aMMOOTHOLIEHMSA MeXay Copoanydamm, Npu KOTOPbIX FOCMOACTBOBaIN UHTEPECHI
KosiiekTmea. OCHOBHOW A4enkon nepBobbITHOro obwecTsa bbia1 pon, KOTOPbIN
npeacTtaBnsan cobon 0OCHOBaHHY Ha KOJIJIEKTUBHOM Tpyade u obuien cobCcTBEHHOCTH
opraHm3aumio alaen, BeayLmx nponcxoxxgeHme ot ogHon obuen pogoHa4yanbHNLbI.
Bce Ba)kHble BOMNPOCHI XXU3HW 0bLwecTBa, NpOM3BOACTBEHHON OEATE/IbHOCTU, BOMHHbI,
PeNrnO3HbIX LLepEMOHNI, pa3peLleHmns CopoB MexAay AbMN pelannce cobpaHnemM
BCEX B3POCJbIX YieHOoB poda. [na HenocpeACTBEHHOMO ynpasieHnsa genamm cobpaHume
BblIOMpasno cTtapenwnH n BOEHHbIX NpeaBoaUTEeNEeN, KOTOPbIe HE UMEeNN Kaknx-nnbo
MaTepuasibHbIX MPenMyLLecTB, TPYAUINCH HapsAy CO BCEMU M MOJIb30BaINCb TNLLIb
MOpaJibHbIM aBTOPUTETOM.

B npouecce gnmMTenbHOro, HO HEeYKJIOHHOro Pa3BUTUA NPOMN3BOONTESIbHbIX CUI,
MPOUCXOAMNBLLUErO0 Ha NPOTSXXEHUN A0NAroN NCTOPUN NepBoObLITHOro obLlecTsa,
MOCTENEHHO CO34aBaINCb NPEAMOCLIJIKN Pa3JI0XKeHMA 3Toro obuiecTsa -
COBEpLUEHCTBOBAINCL Opyansa Tpyaa, npnobpeTanncb BCe HOBblE MPOU3BOACTBEHHbIE
HaBbIKW, NOBbILLIANACL MPON3BOANTENBHOCTbL TPYA, BO3pacTasa ypoBEHb MaTepUaibHON U
OYXOBHOW KyNbTypbl obwectBa [11].

MNepBOCTEMNEHHYO POJib B Pa3BUTUMN SKOHOMUKKU N Nepexone oT nepBobbITHOrO K
Ka4yeCTBEHHO HOBOMY cnocoby Npon3BOACTBa Chbirpasio obLiecTBEHHOe pa3aesieHne
Tpy/Za, KOTOPOE BbIPa3nI0oCh B TPEX KPYMHbIX 3Tanax.

MNepBoe KpynHoe obLecTBEeHHOe pa3fenieHne Tpyaa Npomn3oLwWwsio Korga «...nactyweckme
njaemMeHa BblAeNINCb U3 OCTasIbHOM MacChl BapBapoB. [lacTyweckue niemMeHa
MPOn3BOANIIN HE TOJIbKO BoNbLUe, YeM OCTasibHble BapBapbl, HO 1 MPONU3BOANMbIE MU
CpeAcTBa K XMN3HW bbln gpyrue» . Cneymanmsaumns nacTyweCcKnx poaoBbiX 0OWNH 1
NJeMeH B NPUPYYeHUN CKOTa AaJsla MOLHbIA TONYOK Pa3BUTUO SKOHOMUKN, Bbi3Basia
pe3Kni NnogbemM NPoOnN3BOANUTENBHOCTU TPpyAa. B HOBbIX SKOHOMNYECKUX YCNIOBUSAX CEMbS
UIn fgake ouNH YesloBeK MOrJin He TOoJIbKO obecneynTb cebsa HeobxoanMbIM
MaTepuasibHbIM JOCTAaTKOM, HO 1 MPOM3BECTN NPOAYKTa CBEPX TOr0 KOJIMYECTBA,
KoTopoe bbl1o Heobxoanmo ons nogaep>xaHms CObCTBEHHOM XXU3HW, T.€. CO34aTb
«n306bITOK», NpnbaBoYHbIN NPOoAYyKT. CKOT CTaHOBUTCSA npegmeToM obmMeHa un
npuobpeTan PyHKUNIO OEHEr, YTO NMPMBESIO K MOCTENEHHOMY BbITECHEHUIO
KOJIJIEKTUBHOW COBCTBEHHOCTU N BO3HUKHOBEHMIO YaCTHOI0 X035MCTBA, YaCTHOM
CcobCTBEHHOCTW Ha cpencTBa NPOM3BOACTBA. POCT Nnpon3BoaCcTBa yBEANYMNBA
eXXe[HeBHOe KOJIMYEeCTBO Tpyda, NpUxXogmBLLEECcs Ha Ka)K4oro 4jieHa poaa. lNoasuniaco
noTpebHoCTb B MpuBsied4eHnn HoBon paboyen cunbl. EE gocTaBnsna BOMHA: €Can paHblue



BOEHHOMJIEHHbIX YOUBaAN nnm npMHMUManm B COCTaB poda, TO Tenepb UX CTaau
obpawaTb B pabos. [1OoCTU)KEHUSA B MPOMBbILLUIEHHON OEeATEeNbHOCTN, 0COBEHHO
n3obpeTteHne TKauKoro cTaHka 1 ycnexum B naaBke n obpaboTke meTannos, npexae
BCEro »kenesa, NpPMBENN K pasBUTUIO pemMecsa.

YBenn4nBanocCb 1 Npon3BoACTBO Npoaykuum semnenennsa. Ctonb pasHoobpasHas
NeATeNbHOCTb HEe MOrja, eCTeCTBEHHO, OCYLLECTBASATbLCA OOHUMWU U TEMU XKEe JINLaMun, B
CUNy 4ero peMecsio oTAeNNN0Ch OT 3eMnenenns. 3To Bbi1I0 BTOPOE KPYMHOE pa3aesieHmne
Tpyna. Henpekpalwatlowmnncsa pocT NPoON3BOANTENBHOCTU TPy da B Pa3/IMYHbIX 0bnacTax
neaTenbHOCTY NOBbIWAaN LEHHOCTb paboyen cnnbl, 1 €CnNn Ha NpeabiayLlen CTyrneHn
pabCcTBO TO/IbKO BO3HMKAJI0, TO TeNnepb OHO CTAHOBUTCS CyLLECTBEHHOW YaCTblo
obL1ecTBeHHOW CUCTEMBI.

Ha nocnenytouwem sTane obLeCcTBEHHOro pasBUTUA BO3HUKLUWE BUAbI pa3aeneHuns
TpyAa ynpo4ymBatoTcs, 0CO6eHHO B C/ieACTBUN Yriyb/ieHUs NPOTUBOMOJIOXKHOCTY MEX Y
ropoaoMm u aepeBHen. K 3Tum Buaam npucoeanHaeTcs TpeTbe KpyrnHoe obliecTBeHHoe
pa3sfeneHue Tpyaa, MMelLllee pellatollee 3Ha4YeHNe: BO3HMKAET KJacc, 3aHUMaoLWnIiCcA
y>Ke He NPOoM3BOACTBOM, a TOJIbKO 0OMEHOM NMPOAYKTOB, - KJlacCa KyML OB, «KOTOPbIN, HE
NPUHMMAaA HUKAKOro y4acTus B NPOU3BOACTBE, 3aXBaThiBaeT B 06LLEM U LIeNIOM
PYKOBOACTBO NPOM3BOACTBOM N 3KOHOMUYECKM NoAYnHSeT cebe nponssoanTenen,
CTQHOBUTCSA HEYCTPAHMMbIM NOCPEAHUKOM MEXY KaKAbIMU ABYMS MPOU3BOAUTENISMU
nakcnayaTmpyeT obonxs . MepBoi Knaccnyeckor OpMO sKCnyaTaunum, yrHeTEHUA U
coumanbHOro HepaBeHcTBa 6bisio pabcTeo [10].

Pa3BuUTME NMPON3BOANTENbHBIX CUJT B YCJIOBUAX NepPBOOLITHO-0OLLMHHOIO CTPOSA NPMBENO K
TPeM KpPynHbIM 00LLLeCTBEHHbIM pa3esieHnsM Tpyaa, a 3TO B CBOIO o4yepenb Aano
MOLLIHbI/A TONIHOK AafIbHENLLEMY PA3BUTUIO MPOU3BOACTBA, 3HAYUTENLHO MOBbLICKJIO
NPoOn3BOANTENLHOCTb TpyAa. MNosBmuacs NpnubaBoOYHbLIN NPOAYKT, U MOCTENEHHO HAa CMEHY
KONIEKTUBHOW COBCTBEHHOCTM NpULLIa YacTHaa cO6CTBEHHOCTb Ha CpeacTBa
Nnpon3BoACTBa, YTO NOPOAMIO NMYLLLECTBEHHOE HepaBeHCTBO. O6LLEeCTBO Packo10/10Chb
Ha aHTArOHUCTUYECKME KJACChl, BO3HUKJ/IA 3KCMJlyaTaunsa YesoBeka YesI0BEKOM.

TakuM yypexxaeHuem mn cTasio rocynapcTBo, KoTopoe 0bycnoBeHO CBOMM MNOSABJ/IEHNEM:
obuwecTBeHHbIM pa3fesieHnemM Tpyaa, BO3HMKHOBEHNEM YaCTHOW COBCTBEHHOCTU U
packosioM obuwecTBa Ha aHTaAaroHUCTMUYeCKMe Knaccol. B..JIeHnH oTMeYaeT «ucTopus
MOKas3blBaeT, YTO roCcyAapCcTBO, KakK 0CobbIN annapaT NPUHY>XXOEHUS N aen, BO3HUKaNOo
TONIbKO TaM 1 Torga, rae v Korga nosBasnoCch pa3sgeseHne obwecTsa Ha Kacchbl -
3HA4YUT, pa3gesieHne Ha Takue rpynnbl JI4en, N3 KOTOPbIX OOHN MOCTOSAHHO MOryT
npucesamBaTb TPYA APYrUX, roe oOAuNH 3KCnayaTUupyeT Opyromn».



CoBpeMeHHble nccsiegoBaTesiv CBA3bIBAlOT BO3HMKHOBEHME rocyaapcTBa C NepexonoMm
obuiecTBa OT NpMCBaMBatOLLEN SIKOHOMUKIN K MPON3BOASALLEN, TO €CTb K «HEOJIMTUYECKOM
pPEeBOIOLNN», CBA3AHHOW C KPU3NCHBLIMUN SABJIEHUAMM, BbI3BAaBLUNMUN N3MEHEHNE KIMMaTa,
KOTOpble YrpoXKan CyLeCcTBOBAHMIO YenoBe4yecTBa.

MonnTnyeckasa BNacTb C KJACCOBLIX MNO3ULMN NpeacTaBnaseT cobon, Kak
cthopmynumpoBaHo B «MaHugecte KOMMYHUCTUYECKON NapTun», «B COOBCTBEHHOM CMbIC/e
CJI0Ba, - 3TO OpPraHM30BaHHOE HacuaMe O4HOrro Kjacca AN NoAaBieHNsa OpYyroro» .
MNonuTmyeckas BNaCTb BO3HUKIIA Kak ocobas nybnm4yHasa BnacTb, «<KOTOPAsa yxe He
coBrnazaeT HenocpenCcTBEHHO C HaceNeHMeM, opraHusylLLeMm camoe cebs Kak
BOOPY>XeHHas cuna. 3Ta ocobas nybnnyHasa Bnactb Heobxogmma noToMmy, 4TO
caMoOencTByloLLas BOOPY)XEHHasa opraHu3aumsa HaceneHmnsa caenanacb HEBO3MOXXHON CO
BpeMeHW packosia obuiecTBa Ha Ksacchbl» . [locpenCcTBOM MOJINTUYECKOW BNAaCTU KakK
0cobon CuMNbl FOCNOACTBYIOWMA KNacC HaBA3biBaeT CBOKO BOJIO MOAYMHEHHbIM KlacCaM.

NMeHHO rocynapCcTBO ABJ/IAETCA OCHOBHbLIM OpyAueM MOJIMTUYECKOW BJIACTU B KJ1IACCOBOM
obuwecTBe, n60 OHO pacnosiaraeT crneunanbHbIM annapaToMm AAs NPUHYXAEeHUA (apMumen,
nonnumen, cynom) u Ans BbiNOJHEHUSA 0COObIX PYHKLUUIA ynpaBaeHus. FocyaapcTBo
cyuwlecTByeT A5 3aWNTbl KOPEHHbIX NHTEPECOB rocnoACTBYOLLEro Kjacca, XoTs
omumanbHO npenctasnseT Bce 0bwecTBo. Paam obLmX KnacCoBbIX NHTEPECOB
rocynapcCTBO Kak rjaBHoOe opyaune nojimTudeckom BAacTn MHOrAa MoXKeT NocTynaTbCsa
oTAesIbHbIMN NHTepecaMun rocnoACTBYOLEro Kjacca Uian ero 4iaeHoB. BeicTynasa Kak
omumanbHbIN NpencTaBuTesNb BCero obuwecTsa, OHO NCMONHAET 1 obuwme gena,
BblTEKaoLWmMe 13 ycsioBUM CyLLleCTBOBaHUSA BCAKOro obuwecTtBa. «3Tu obwme gena, -
oTMmevaeT J1.C. fBUY, HE OTMEHSAIOT KJ1IaCCOBOCTU rocydapcTBa N ero pyHKuun,
NOCKOJIbKY FOCNOACTBYIOLME KNACChl 3a00TATCA 0 HUX C TOYKWN 3PEHUNSA COXPaHEHUS
cobcTBEeHHOM BnacTu» .

Mo3TOMY K/l0O4EBbIM MOMEHTOM MPW U3YyYeHUU CYLLHOCTU rocyfapcTBa ABNAeTCH, C
KaKOro MMeHHO rnoaxofa KaaccoBoro nam obuiecoumanbHOro paccMaTpmuBaeTCcs 3TOT
Bonpoc. Bo MHOrom 3710 3aBUCUT OT PUIOCOPCKUX B3rNAL0B aBTOpPaA, KOTOpble, Kak
npaswuio, NMbo MaTeprnannCTU4eCcKne Nan xxe ngeannctnyeckume.

1.2. Tunbl rocypapcTBa

Mpoposrkasa Bonpoc 06 M3yd4eHnNn rocygapcCcTtBa, HEJIb3A OCTaBUTb 6e3 BHMMaHNA K
BOMPOCa O €ro Tunosiornn, KOTOprI7I npeanojiaraeT paccMoTpeHmne B COOTHOWEHNN C
counaJibHO -3KOHOMUWYECKNM CTpPOEM.



B HacTosWee BpeMA CyLeCcTBYIOT ABa Noaxoaa K TUMoJsIorMm rocyaapcTs -
POpPMaLMOHHBLIN N LUBUAN3ALNOHHBIN.

B ocHOBe TuNmM3auum rocygapcTsea no opMaLmMoHHOMY noaxoay ABaseTcs y4yeHue ob
obuecTBEHHO-9KOHOMUYECKUX hopMaLmnsax, pa3paboTaHHOE OCHOBOMOJIOXKHNKaMM
Hay4YHOro KOMMyHun3ma. CorsacHoO HeMy Ka)KAoMy 3KOHOMNYECKOMY CTPOIO KJ1aCcCOBOIrO
obLiecTBa COOTBETCTBYET OnpeaeneHHbIN UCTOPUYEeCKNn TN rocygapctea. O6WHOCTb
XapaKTepPHbIX YepT, MPUCYLLMNX AaHHOW KnaccoBom 0buecTBEHHO-3KOHOMUYECKON
dhopmaumnn, obycnasnmeaeT 1 06LWHOCTb TEX CYLLLECTBEHHbIX MPU3HAKOB, KOTOPbLIE
CBOMCTBEHHbI FOCYyAapCTBY onpeaeneHHoro Tuna. BceobbemnioLwen xapakTepmcTUKON
TOr0 UM MHOMO TUMa rocyfapcTBa ABNSETCHA ero KjaaccoBas CyLWHOCTb, 0bycnoBsieHHas
onpeneneHHon cucTeMom NPoOnN3BOACTBEHHbLIX OTHOWeHUW. CnenoBaTesibHO, A4S TOro,
4yTObbl ONpPenennTb, K KaKOMYy TUMY OTHOCUTCS TO UKW MHOE rocyaapcTBO, HeobxoaAMMOo
npeaBapuTesibHO BbIACHUTb: KaKOBa SKOHOMMNYECKasa OCHOBA, Ha KOTOPOM OHO 3MXXAETCH,
N MHTEepeChl KaKoro KJslacca BblpaXkaeT.

3aKOHOMEPHOCTb CMEHbI OQHOr0 TUMa rocyaapcTBa APYrnMM Bblpa>kaeT B MOJNTUKO-
topnanyeckon cpepe oTKpbIThin K.MapkcoM 1 ®.OHresibCoM 3aKOH Pa3BUTUSA U CMEHbI
06buwecTBEHHO-3KOHOMUYECKUX (hOpMaLIMi. ITOT 3aKOH eCTb O4HOBPEMEHHO 3aKOH
Pa3BUTUA N CMEHbl OAHOIN0 NCTOPMYECKOro TUMNa rocygapcTea Apyrum: «Ha nasectHom
CTYMNeHn CBOEro pa3BuUTUSA MaTepuasibHble NPON3BOACTBEHHbIE CUbl 0O EeCcTBa
NPUXoOsaT B NPOTUBOpPEYME C CYLLECTBYOLWMUMN NPON3BOANTESNIbHBIMN OTHOLWEHNAMUN, NN
- YTO SAABNAETCS TOJIbKO IOPNANYECKUM Bblpa>KeHMEM NOCNeaHUX - C OTHOLLIEHNAMMN
COBCTBEHHOCTW, BHYTPU KOTOPbIX OHW pa3BuBanuchk [7].

CMeHa 04HOro NCTOpPUYEeCKOoro Tmna rocyaapcrea gpyrum npomcxognT 3aKOHOMEPHO,
TOJIbKO MyTeM coumasibHOW pesositounn. FocyaapCTBO HOBOro NCTOPUYECKOro TUMa
BO3HMKAET B XO[e HUCNPOBEPXXEHNS rocyaapCTBEHHOMN BNacTU CTAaporo Ksaacca v
3aBOeBaHNA €€ HOBbIM KJslaccoM. B./.JleHVH Buaen B 3TOM «NepBbIW, r1aBHbIA, OCHOBHOW
MPU3HaK PEBOJIIOLUN KaK CTPOro-Hay4yHoOM, Tak N B MPaKTUYECKU-NOJINTUHECKOM
3HAYEHUN ITOro NOHATUSA» . [Py 3TOM KakKabl nocnenywwmn Tun rocyaapcrea
apnseTca 6onee NporpeccMBHbLIM B CPaBHEHUNN C NPeaLEeCTBYOLWNM.

icTopun M3BECTHbLI C/leayloLLe OCHOBHbIE COLIMAJIbHO -KJIaCCOBbIE€ TUMbl FOCYAAaPCTB:
paboBnagenbyeckoe, eonasnbHoe, byp)xyasHoe, coumanmctTmyeckoe. B Toxxe Bpems Ha
3Tanax nepexona oT 0AHOM hopMaLnM K APYFrOi CyLLLeCTBOBAN N CYLLECTBYIOT
rocyapCTBa UCTOPUYECKN NePEexXoaHOro T1una. 3To nepexoagHoe rocyjapcTBo He
YK1aOblBaeTCsA B PAMKU MOHATUSA OCHOBHbIX UCTOPUYECKMX TUMOB rocyAapcTBa,
NMOCKOJIbKY co4yeTaeT B cebe 4epThl Pa3/INYHbIX TUMOB FrOCYAapCcTBEHHOCTU. Ho B



KOHEYHOM CYeTe OHO A0JIXKHO NPUBECTU K YCTAHOBJIEHWUIO rOCYIapCTBa onpeesieHHOro
Tuna.

CornacHo uMBUAM3aLNOHHOMY MOAXOAY TUM rocynapcTea onpenenseTcsa He CTOJIbKO
00BbEeKTMBHO -MaTepuasibHbIMU CKOJIbKO naeanbHO-AYXOBHbIMU (haKTOpaMW.
«UunBnnnsauns onpenenanacb B BUAE OTHOCUTENIBHO YCTONYMBOIrO COCTOSAHMNA 0bwecTBa,
KOTOpOEe OT/INYaN0Ch OBLLHOCTBIO PENINTNO3HBIX, KYJIbTYPHbIX, MCUXOSIOMNYECKNX N NHBIX
npu3HakoB» . Kak oTMe4aeT A.TOMHON OCHOBOMOJIOXKHUK AAaHHOWN TEOPUUN «KYJIbTYPHbIN
3/1eMeHT npepcTasnseT cobon aywy, KpoBb, MMMAY, CYLLHOCTb LMBUAN3ALIUN; B
CPaBHEHUN C HUM SKOHOMUYECKNI 1 TeM Bosiee NONUTUYECKUIA NS1aHbl KaXXyTCA
NCKYCCTBEHHbIMUN, HECYLEeCTBEHHbIMU, 3aypPAAHBbIMU CO30aHNAMN NPUPOLLI U ABVXKYLLNX
cun umBmunansauumm» [10].

BTopbIM KpaeyrosibHbIM KaMHEM LUBUIN3AaLMOHHOMO NoAX0o4a ABASETCA TakKXe Teopus
CTagunm akoHoMm4yeckoro pocTta Y.Poctoy. CornacHo koTopon Bce obuiectBa no
3KOHOMUYECKOMY Pa3BUTUIO MOXKHO pa3fennTb Ha NATb CTaAUN: «TpaguLNoHHOEe
obuwecTBo; NepexonHoe obulecTBO, B KOTOPOM 3aK/aablBaloTCs OCHOBbI
npeobpaszoBaHun; 06LLECTBO, MepexmnBatoLLlee npoLecc casura; cospesatoulee obuecTso
1N obLecTBOo, JoCTUrwee BbICOKOro YpOBHSA HapoAHOro notpebneHusa» .

B nepBoi cTagnmn obLLECTBO HA NPUMUTUBHON TEXHMKE C NpeobnafaHnem cenbCKoro
X03ACTBa. Bo BTOpO cTaaum NpoucxoamnT NpoLecc K nepexonHomy obLiecTsy B
obnactn obpabaTbiBaloLLEN MPOMBILLIEHHOCTU. TPeTbs CTaAna NpeanosiaraeT HayYHbIN
Nporpecc, Kak NMpPoMbILLIIEHHOM NPOM3BOACTBE, TakK N CEIbCKOM X035ACTBe. YeTBepTas
CTaauvs BbICTYMaeT Kak 3pesiasi nopa, B KOTOPOM NPUMEHSIOTCA AOCTUMXXEHUA HAayYHO-
TEeXHUYEeCKoro rnporpecca Bo BCell Macce pecypcoB obuiecTBa. MaTaa ctagns
onpegensieT Kak Nepunos MaccoBoro notpebneHuns, B KOTOPOM Beayline CEKTOPbI
3KOHOMUKMW NepexoasT Ha MPou3BoACTBO NMPeaMeToB AJINTENbHOro NoTpebneHuns.

PaccMOTpeHHble KOHLEeNUUN K TUNOJIOr M1 rocyAapCcTBa MO3BONIAIOT cAeflaTh BbIBOA, YTO
B OCHOBE KJlacCUrKaum NnepBUYHbIMN 3N1eMEHTAMU BbICTYMalT MMb60 MaTepuaibHble
haKTopbl NN NOeaNIbHO-AYXOBHbIE, YTO Tak>XXe MOo3BOJISIET TPaKTOBaTb roCyAapCcTBO C
MaTEPUATUCTUYECKNX NN NOEATIMCTUYECKNX MO3NLNA.

FNABA 2. NMPABO KAK BOJid COBPEMEHHOIO
OBLLECTBA



2.1. CywaHOCTb NpaBa

Ha npoTsa>XeHnn BCcero BpeMeHu CyLecTBOBaHUA npasa, 4eq0Be4eCcTBO ULEeT BOMNPOChl U
OTBETbI MO MOBOAY €ro CYLWHOCTU U MOHUMAaHNA. Ha4ynHaa C @aHTUYHbIX MbICIUTENEN Y
3aKaH4yMBas COBPEMEHHbIMW, BOMNPOCHI MOHATMSA N CYLLHOCTW NpaBa 40 CUX MOp OCTalTCA
ONCCKYCCUOHHBLIMN N CNOPHbLIMKU. XOTS 3a 3TO BPeMSA HaKomnseH 6boraThbin ONbIT Pa3/INyHbIX
MHEHWUW, TEOPUN, KOHLEMLWA MO 3TOMY BOMPOCY.

Ba>XHO OTMeTUTb, 4TO 3BOJIIOLUUA NpeAcTaB/ieHUA O NpasBe npeTepneBasia 3HavYnuTesibHble
n3MeHeHUs B CO3HaHUKM Yenoseka. Mbichutenu OpesHen 'peunn Kak CokpaT, MNnaToH,
ApucToTenb BUOENN B NpaBe YesloBevyecKkne Ha4vasla 1 onpenenssin eé Kak
NOJIMTUYECKYIO CNPaBedJIMBOCTb, KOTOpas CNYyXUT obLen nosb3e rpakaaH. ApesHue
pUMJIsSIHE BUAENIN B NpaBe Kak YyesloBevyeckume, Tak U «boXKeCTBEeHHble HavYyana», KoTopble
Bblpa>kaJZIMCb B eCTeCTBEHHOM rnpaBe. 3Ha4YnTesibHoe BJIAHME Ha NpaBoO OKa3aa
TeoJsiornyeckas Teopus, yTBepAMBLUNCL B CO3HaAHUKM YesioBe4YeCcTBa NOYTU Ha ThICAYY J1eT,
npeacTtasuTenb KOTopon ®. AKBUHCKUIN, BUAEN B NpaBe pennrnosHble n 6o>XecTBeHHble
Ha4dana. C nepexoaoM K anoxe [lpocBeleHns y4eHble N MbICIUTEsIN TOro BpeMeHu,
npeoaosieBas pesiMrno3Hblie AorMaThl, BO3BPaLLalTCAa K T'YMaHUCTUYECKOMY U CBETCKOMY
NMOHMMaHMIO NMpaBa. Takne npepctasuTenn kak Nyro Npouunn, XK ->XK. Pycco, LW-J1.
MoHTeckbe, [l. Anapo, M.®. BonbTep okasanm B cBoe BpeMsa 60sbLLOe BANSAHME Ha
CO3HaHMe 4yenose4yecTBa, pa3pbiBas Lenn JOrMaTUKN PesIurno3HbIX NpeacTassieHnin o
npase. CoBepLIeHHO UHbIM N4 YenoBe4yecTBa NpencTaB/ieHnsa O NpaBe OKa3aslo
KOMMYHUCTUYECKOoe y4yeHune. B oTanyme ot mbicnuTesnen anoxu lNMpoceewenns K. Mapkc,
®. SHrenbc, B.U. JIeHVUH OTKPbIZIN U A0Ka3aJiM, YTO B OCHOBE MpaBa Jie)xaT He
yesioBe4yeckme Havasia C MoOHMMaHWeM «eCTeCTBEHHOro npasa», a MaTepualibHble
yCJI0BUSA CYLLLECTBOBaHNSA YesioBeKa. B HacTosLee e BpeMs, BONPOC NOHATUA U
CYLLHOCTHN 00 CUX MOP YYEHbLIMU IOPUCTaMUN He peLleH.

B HacTosiLee BpeMS yHYeHbIMN NPaBoOBeAaMN BbIAENAOTCA ABa NMOAX04a K U3YYEHUIO
CYLHOCTM NpaBa: obuwecoumnanbHbIn N KnaccoBbin. OAQHAKO Hapsaa4y C HUMN BblOENSAIOT
TaK>XXe N pesiIurmMo3HbIN, HauMOHasIbHbIW, PacoBbIN U UHbIE MOAX0Abl K CYLHOCTW Npasa.
«B paMKaX, KOTOPbIX COOTBETCTBEHHO PENINITMO3HbIe, HaLMOHasIbHbIE U PaCcoBble
WHCTUTYTbl 6ByayT AOMUHNPOBATb B 3aKOHAaX M NOA3aKOHHbIX aKTaX, MPaBoOBbIX 00bl4asAX
N HOPMAaTUBHbIX Aorosopax». OCHOBHbIMX BegyLWMMK NOAX00AaMN Ha CcerogHsLHee
BpeMs OCTalTCH BCE TaKM KNacCOBbIN 1 obuiecoumanbHbin[11].



ObuwiecounanbHbIM NOAXOA UM HAAKIACCOBbIA «BO3HUK B POCCUACKOM NpaBoOBEAEHNN B
NPOTUBOMOJNIOXKHOCTb KJIACCOBOMY NOAXOAY MOC/ie TOro, Kak MapKCUCTCKasa naeosorms
ohuumanbHO rnepecTtana bbiTe LOMUHUPYOLWEN». B COOTBETCTBUM B C HUM OCHOBHbIM
NCTOYHMKOM MNpaBa BbICTynaeT BOJA BCero obuiecTsa, BbICTYMaoLWero B poau
rpa>xgaHckoro obuiectsa. CornacoBaHue BOAM Pa3IMYHbIX KAaCCOB U FPynn NpoucxoamT
nyTeMm OeATesIbHOCTU roCyAapCTBa, KOTOPOE Bbipa>kaeT BOJIIO B BUAe
obweobazaTenbHbIX NpaBua noseneHns. B obuwecoumanbHOM nogxone, CyLHOCTb NpaBa
onpenenseTcs B pOJv KOMMPOMUCCHOIO perynatopa obwecTBeHHbIX OTHOWEHUA Mexay
Pa3INYHbIMU COLUMANbHBIMU FPyNNnamMm U Kaaccamu.

B noaTBep)XaeHne CBOMM Te3ncaM CTOPOHHUKK obLiecoumnanbHOro noaxona npusoasaT
[0BOAblI O TOM, YTO PaHHMUX NCTOPUYECKUX MPaBOBbIX cncTeMax pabosnagesnb4yeckon,
hbeonanbHOM 1 paHe Dyp>Xya3HOW NMpaBo Bblipa)kasio JIULWb JOMUHUPYIOLLLYIO BOJIIO
3KOHOMUMYECKN roCrnoAcTBYoLWero Kjacca. B coBpeMeHHbIX NpaBoOBbIX CUCTEMaX «B HUX
BPSAL /I MOXKHO BblAEIUTb YETKO ornpenesieHHY KJ1aCCOBYIO COCTaB/IAIOLWYIO, N OHU B
bonblen cTeneHn NpeacTaloT Kak NpoAYyKT obLen Boan». TO NOJI0OXKEHUE
npeanosaraeT AyasncTUYecKme KOHUenumum CyLHOCTY rnpasa, B 3aBUCUMOCTU OT
NCTOPUYECKOro 3Tana pa3BuUTMA NPaBOBON CUCTEMbI, U Bblpa)KaTb KaK KJ1aCCOBYO, TaK U
obuwecoumnanbHble nHTepechbl. CyuHOCTb NpaBa npmobpeTaeT TeM CaMbiM ABOSKOE
npeacTaBieHne, HO CYLLHOCTb SABJIEHUSA A0J/IKHA OblTb TONLKO o4Ha. 3Ty npobnemy
paccMaTpUBaloT, HEKOTOPbIE aBTOPbI, Kak TO, 4TO 3a obLwecoumnasbHbIM U KJ1aCCOBbIM
NOHMMaHMEM CYLLHOCTW NpaBa NexuT ewé bonee rnybokoe, KoTopoe obbeaunHseT
CyLLeCTBEHHbIe Mo3nuunn.

Camy BOJIIO, UICXOAALLYIO OT 0OLecTBa, HEKOTOPbIE YYeHble, pacCMaTpPUBaOT Kak
NpaBoOBYO, COCTaBAAOLWMNE KOTOPON, BbICTYNAOT: NpaBoBas (coumanbHasa) NnoTpebHOCTb;
cybbekTbl MpaBoOBOW BOIW; U LeNn NPaBoOBOM BOAW. B npouecce XnUsHeneaTesIbHOCTHU
naen NoMMMo, AYXOBHbIX U COLMAsIbHbIX, YHaCTBYIOT XXU3HEHHO Heobxoaumble,
H6a30Bble OTHOLWEHUAX, KOTOPblIE HaXOAATCHA B MOCTOAHHOM HEYCTONYMBOM COCTOAHUMN U3 -
3@ NPOTUBOPEYMBOCTU CcoUMasnbHbIX rpynn. Oco3HaHne HeobxoanmMocTn cybbekTamm
3aKpenneHns obLecTBeHHO3HAYMMbIX OTHOLWEHNI, NOKa3blBaeT Han4yme
cchopMUpoBaHHOW NpaBoBon NoTpebHocTN. Bo BpemMs CyLeCcTBOBaHUSA COLMASIbHO
anddepeHunpoBaHHoro obuwectsa, obuias Bons coumasbHON CUCTEMbI CyLLECTBYET,
TOJIbKO B BUAe banaHca mexxay passiIM4HbIMU MHTEepecamMm CoumnanbHbIX FPYyMnn 1 KJ1accoB.
B coOoTBETCTBMM C 3TUM NEPBUYHON Lie/IbI0 MPaBOBOW BOJIM BbICTYNaeT «yrnopsgovyeHune
OCHOBHbIX COLMAJIbHbIX CBA3EN, AOCTUXKEHNEe CTabnibHOCTN B 6a30BbIX OTHOLUEHMUSX,
HeobXxoaAMMOro nopsaka counasbHOW CUCTEMbI B LLeSIoM». B NpaBoBOW BOJ1Ie OCHOBHOM
Lesiblo BbICTyNaeT YCTaHOBNEHME NCToOpUYeckn npnemnaemMmoro gna obuiectsa banaHca



WHTEPECOB pa3/INYHbIX rpynn. 1 KOHEYHON Lenblo CTAHOBUTLCA OOCTUXKEHME «30J10TON
cepeaunHbl» 6anaHca NHTEpPeCcoB OCHOBHbLIX COUMaNnbHbIX rpynn. NpaBoBas BOMA B
KOHEYHOM UTOre HarnpaB/ieHa Ha JOCTuxKeHne banaHCca u KOMNpoMUcca Mexay
OCHOBHbIMM COLNANbHBIMN FPYNMNaMn 1 KlacCaMu B UCTOPUYECKIN CITOXKUBLLNXCS
yCNoBUAX CyllecTBoBaHUA obuwecTtsa [12].

KnaccoBbIi NOAX0A K MO3HAHMIO CYLLIHOCTY NpaBa UCX0AUT U3 NPU3HAHMS KJ1aCCOBOW
60pbbObI MEXAY KlacCaMu, MHTEPECHI, KOTOPbIX HECOBMECTUMbI U NPOTMBOpPeYaT apyr
apyry. UmeHHo knaccoBas 6opbba npeactaBnseT cobon 0CHOBHOE CoOAep>XaHNe 1
OBVOKYLLYO CUJTy BCEX aHTarOHNCTUYECKMX KJ1aCCOBbIX 00LLEeCTB.

NcTopua nosnHa npuMepoB 3ToW Ks1iaccoBon BopbObl, HAYMHASA OT CO3haHMA rocyfapcTea
N NpaBa 1 3aKaH4mBasa OpaHuy3cKon BypxxyasHom n OKTABPbCKOMN COLMANNCTNYECKUMU
pPeBOIIOLUAMN.

K.Mapkcy n ®.9HrenbCy npuHagiexxuT OTKPbITUE BEJIMKOIro 3aKOHa UCTOPMNYECKOro
OBV>XEHNS K1aCcCOBbIX 06LECTB, COr/lacHO KOTOPOMY «...BCSKas nctopnyeckas bopbba -
COBepLUaeTCs /I OHa B NOJINTUYECKOW, PENNTNO3HON, PUT0COCKON NN B KaKon-nnbo
MHOW naeonorn4yeckonm obnactum - B AENCTBUTENILHOCTU ABASETCHA TOJSIbKO bosiee nnn
MeHee AACHbIM Bblpa>keHneM 60pbbbl 06LLLECTBEHHbIX K/TACCOB, a CyLLEeCTBOBAHME 3TUX
KJTaCCOB U BMECTe C TeEM U UX CTOJIKHOBEHUAMUN Mexay cobor B CBOKO o4yepenb
0bycnaBnmMBaloTCA CTENEHbLIO PAa3BUTUSA UX SIKOHOMMUYECKOTO MOJIOXKEHMNSA, XapaKTepOoM U
crnocobom nponsBoacTBa U onpeaensemMoro um obmeHa».

Hanbonee nonHoe n BCECTOPOHEE onpeaeneHmne Knaccos gaHo B./.JIeHUHbIM «...KJ1acCbl
3To 6osblMe rpynnbl A0AEN, pa3Myalowmecs no X MecTy B UICTOPUYECKN
onpeneneHHon cucteme obLECTBEHHONO NPOM3BOACTBA, MO UX OTHOLLEHUIO, bonbLien
4acCTbio 0OOPMIIEHHOW M 3aKPErnJIeHHOM B 3aKOHax, K cpeacTBaM Npou3BoACTBa Mo UX
ponn B 06LeCTBEHHON OpraHn3aunn Tpyaa, a cenoBaTesibHO, Mo cnocobam nonyyvyeHus
1N pasMepam Ton fonm obwecTseHHOro 6oraTcTea, KOTOPOW OHW pacnonaratT. Knacchl,
3TO TakKue rpynnbl JI0AEN, N3 KOTOPLIX 0AHa MoXeT cebe npucesamBaTb TPya APYrown,
bnarogaps pa3nnymio X MecTa B onpegesieHHOM yknagke obLlecTBEeHHOro X039ncTBa».

Ba>kHenwwme rnosio>dXeHns Hay4yHonm Teopum Knaccos cpopmMynmposaHbl K.Mapkcom un
®.3Hrenbcom. B nuceme N.Benpgemenepy Mapkc nucan: «To, 4TO s caenas HOBOro,
COCTOS/10 B lI0Ka3aTeIbCTBE c/iefytowero: 1) 4To cylecTBoBaHMeE KJ1acCoB CBA3aHO
NINLWb C onpefesieHHbIMN NCTOPUYEeCKUMIN ha3aMm pa3BUTUSA NMPON3BOACTBA, 2) YTO
knaccosas 6bopbba HeobxoAMMO BefeT K ANKTaType nposeTapuaTa, 3) 4To 3Ta
ONKTaTypa CaMa COCTaBJIfeT JINlb Nnepexon K YHUYTOXKEHUIO BCAKNX KJ1aCCOB U K



obuwecTBy 6e3 K1accoB».

PaccMmaTpmBas KN1acCOBYHO CYLHOCTb NMpaBa, Hago NOMHUTbL, YTO B KJlacCOBOM obuiecTBe
BCe CoLMasibHble HOPMbl HOCAT KJ1aCCOBbIV XapakKTep, HO Yy HOPM MnpaBa OH 0cobbin. dTa
0C06EHHOCTb COCTOMT B TOM, 4TO B NpaBe noJsiy4aeT Bblpa>KeHne BOJIS TOJIbKO TOro
KJslacca, KOTOPbIN AEPXXUT B CBOUX pPyKax rocyfapCTBEHHYIO BAaCTb. [paBo - KJ1aCCOBbIN
perynatop obwecTBEeHHbIX OTHOLWEHUA, CYLLHOCTb KOTOPOro NposBASAEeTCSA B KJ1aCCOBOM
HanpaBJIEHHOCTW NMPaBOBOro peryanposaHns. B nepsyto oyepenb UM 3aKpenaaoTCs
OTHOLLEHMA MEeXAY KlacCaMun BO BCeX chepax obLLeCTBEHHON XU3HW.

KnaccoBblli XapakTep npaBa B yc/10BUAX pabonagesnbyeckoro n geonasbHOro cTpos
HMYEM He 3aByasinpoBaH. OHO OTKPbLITO CTOUT Ha CTPAXe MHTEPECOB FOCMOACTBYOLLINX
KJlaccoB. B 6yp>xya3HoM o0b6LLeCcTBe KJIaCCOBbI XapakTep NpaBa TLATesIbHO
MacKupyeTcs. Byp)xya3sHble y4eHUs O NMpaBe 3aTyLLIEBbIBAOT XapakTep B3anMOAeNnCcTBUS
npaBa 1 rocyaapcTBa, OTPULAIOT ONPenensioLlyto CBSA3b SKOHOMUKN C NPaBOM.
MpaBoobpa3ytloLlen cnon 06bABASETCA MUCTUYECKAs «HOPMa CNpaBeasINBOCTU», «Uaes
npaBa», «NpaBoBas UHTYULUUSA» U.T.M., TEM CaMbIM NAEaNNCTUYECKN TOSIKYS Npupoay
npaea.

3aKOHOMEPHOCTb TOro, YTO B NpaBe HaxoOUT CBOE Bbipa)KeHne NHTepec 1 BoJSA
rocnoAcTBYHOLWLEro Kjlacca, HeMb3sa ynpouwaTb. [lpexae Bcero, npasy, Kak U
rocynapcTBY, CBOMCTBEHHO peryampoBaHMe OTHOLWEHNI, KOTOpOoe npecaenyeT He
TONIbKO 3alNTy COBCTBEHHO KJ/1TaCCOBbIX MHTEPECOB TeX, KTO FOCMOACTBYET, HO U
obecnevyeHmne cyuecTBoBaHMA obulecTBa Kak TakoBoro. CoxpaHeHune obLeCcTBEHHOCTH,
peweHune «obwmnx gen» 6opbba CoO CTUXNNHBIMK BeacTBUAMU U annaemMmmnammn, bopeba c
YFOJIOBHOM NPECTYMHOCTbIO, OXPaHa NPUPOAbl OKa3blBaeTCH NpeaMeToM
3aKoHo4aTesIbCTBa B TOM Mepe, B KaKOW CaM rocnoACTBYOLWNNA KNacC He MOXeT
cywecTBoBaTb 6€3 3Tux npeaBapuTesibHbIX yCN0BUn ntoboin counanbHOM obLHOCTHK,
HOPMaJibHOro PyHKLMOHMPOoBaHMA noboro cnocoba nponssoacTea. Kpome Toro, Hago
NMeTb B BUAY, 4TO NMPM COOTBETCTBYOLWMNX 06CTOATENBCTBAX KNacCcoBon 6opbObI
B/IACTBYIOLLME BbIHY>XXAEHbI UATW Ha onpeaeneHHble YCTYMNKU KJ1aCCOBOMY MPOTUBHUKY,
MPOrpeccrMBHbIM CNOSAM 0OLECTBa, YTO HAXOAUT CBOE OTPakeHne n B
3aKoHOoOaTeNbCTBE.

2.2. Tunbl NpaBoONOHUMAaHUA

Ha npoTs»XeHnn Bcen NcTopmn CyLLLeCTBOBAHUSA IOPUCIPYAEHUMN OeNCTBYET TakXe 1
BOMPOCHI, CBSI3aHHbIE C NOAX0AAaMWN NOHMMaHUS npaBa. No3ToMy cripaBensIMBO MOXXHO



CKa3aTb, YTO «BCSA UCTOPUSA Pas3BUTUS IOPUCAPYOEHUNN - 3TO NCTopmsa NpoTuBobopcTBa
Pa3/INYHbIX TUMOB MPABOMOHMMAHUS, T.€. Pa3/INYHbLIXMNOAXOA0B K MOHNUMAHMIO TOrO, 4YTO
€eCTb CYLWHOCTb NpaBa Kak cneunpunieckoesBaeHNE XN3HN».

Ha cerogHsillHee AeHb yY€eHble IOPUCTbI BbIAEAT ABa OCHOBHbLIX HanpaBaeHUs K
NOHUMAHWUIO NpaBa: NO3UTUBUCTCKOE N €CTECTBEHHO-MPABOBOE, KAacCupuumnpya nx
ncxona U3 MeToosI0rMn aHanmsa npasa.

B ocHOBe MO3UTUBUCTCKOro NMPaBOMOHUMAHUA NIEXUT y4eHue 0 puiocopCcKoM
MO3UTUBU3ME, KOTOPbIN MPU3HAET NOJIOXKUTENIbHOE 3HAaHNE 0 AeNCTBUTESIbHOCTMH, T.e.
HaJINYHbIX (pakKTaxX N aBneHuax. NpmnsHasasa NNLWb 3HaHUA OCHOBAaHHOIO CTPOro
JIOrn4eCcKoMm BbiBO4E, U BOCMPUHUMAEMbIM TOJIbKO JINLLb KaK 3MNnpuyeckoe u
YyBCTBEHHOE. TO eCTb MO3UTUBUCT UMEET Aes0 INWb C AENCTBYOLWUM «PaKTUYEeCKNM»
rnMpPaBoM M NMpU3HaeT JINLWb TOJIbKO ero, oTeepras Mmpunyeckmne, metagpusnyeckme um
penunrno3Hble 3HaHuA.

MO3NTUBNCTCKOE NpaBoONoOHUMaHMe Nnn }OpI/I,EI,I/I‘-IeCKI/Iﬁ NMO3NTNBU3M y4HeHble OPUCTDbI
YC/I0OBHO noapasaendtoT Ha TPpW HalpaBJieHUd: 3TaTn4eckoe ninm nernctckoe,
coumnosiorn4eckoe n aHTporoJsiorn4eckoe [9].

ITaTNYECKUN (NEerncTCcKuin) Nam rocyagapCTBEHHO -UHCTUTYUMOHANbHbLIA MO3UTUBU3M
NCXOOUNT U3 TOro, 4TO NMPaBo NMOHMMAETCHA KakK MHCTPYMEHT M NPOAYKT rocygapcTea, T.e.
«nonBepraeTcya orocylapCTBJIEHNIO, pacCMaTpUBaETCA Kak (hopMa ocyLLeCcTBNeHUSA
rocyoapCTBEHHON NONUTUKU». DTaTUYECKMNIN MO3NTMBU3M pacCMaTpMBaeT NpPaBo NMLb
TO, 4TO U3OaeTcs CaMUM roCy4apCcTBOM, OTOXKAECTBAASA TEM CaMbliM MPaBO C 3aKOHOM,
MO3TOMY €ro eLé 1 Ha3bIBalT NErMCTCKUN OT JIAaTUHCKOro cnoBa (lex - 3aKoH).
NMpn3HaBasa NpaBoO TOJIbKO KaK NO3NTUBHOE, T.€. U34aHHOE U CaHKLMNOHUPOBAHHOE
rocyfapCTBOM, 3TaTUYECKN NO3NTUBNU3M MNOJIHOCTbIO OTKJIOHAET eCTeCTBEHHOEe MNMpaBso,
BblTeKatoLee U3 npmpoabl Bewen. NosaTomMy B HacTosLee BpeMsa 3TOT NOAXOL
paccMaTpUBaAETCA yH4EHbIMU KaK A0rMaTUYeCKNN Unm oopMasibHO-A0rMaTUYeCKUN.

BTopoli pa3HOBUAHOCTbIO NO3UTUBUCTCKOIO NPABOMNOHMMAaHNS BbICTynaeT

COLIMOJIOr NYECKUA MO3UTUBU3M, KOTOPbIA B OTJINYUN OT 3TaTUYECKOro pacCMaTpuBaeT
NPaBoO «HEe KaK CMCTEMY HOPMATUBHbLIX NpeanncaHnii rocy4apCTBEHHOM BNACcTH, a Kak
cneumgpuyeckoe siBJIEHNE COLMAJIbHOM XKN3HW, KOTOPOE CTUXUIAHO BO3HUKAET B
pe3ysibTaTe NPOLIECCOB COLMANbHOM camoperynaunmn» . NMpaBo TeM CaMbIM y)Xe He
CBOOMUTCS TOJIbKO SINLLb K FOCYAapCTBEHHOMY aKTy, @ paccMaTpuBaeTCcs raybxxe u wupe,
BOupasn B cebs ewwé n obLecTBeHHbIN NHTepec. NMo3ToOMy OHO «ornocpeayeT CBSA3b MexXay
06L1EecTBOM U rocyiapCTBOM, BEPXOBEHCTBYET U TaM U 34eCb». COLMONOrnYeckui



NoAXo[ XapaKTepusyeT CBA3KY NpaBa C rocylapCcTBOM, KOTopas HaxoauT cebs B ngee
NMpPaBOBOro rocyaapcTaa.

AHTpoOnNosiornyeckoe npaBonoHMMaHUe CTPEMNTCA MOJIOXKUTbL B3raa4 Ha npaso,
o6ycnaBn|/|BaeT BHyTpeHHI/II7I aHaM3 YyesnioBeKa, ero nosegeHue, ncuxoaHanns. CeAa3b
aHTponoJiorn4eckoro noHMMaHm4 npasa C MNO3NTUBN3IMOM CBA3aHO C SMMNUNPUNYHECKNM
nosHaHmeM 1 aHaan3om. Hapagy C NCUXONOrmM4eCcKMM yveHble BblaenaT elé n
peHOMeHOo/Iorn4yeckoe, 3K3ncTeHunaabHoe, repMeHeBTUYeCcke HanpaBieHus
rnpaBonMoHMMaHUA. AHTPOMOJIOrNYeCKoe NpaBoNnoHMMaHne «aenaeT akLeHT Ha
I'IpVIpO,D,HO-ﬁI/IOJ'IOI'I/ILIECKI/IX XapaKTePUCTUKaX HeJIOBEKa KaK Cy6'bEKTa npaBa» .

Taknm obpa3om, Tpu HanpaBaeHNA NO3UTUBU3MA COOTBETCTBYIOT TpeM chepam
NpPaBoOBOW OENCTBUTENILHOCTU K FOCyAapCcTBY, 06LWECTBY U YEsI0BEKY.

EcTecTBEeHHO -NpaBoBOe HanpassieHVe bepeT CBOE Havyal0 B MbIC/IN O €eAUHCTBE U
TOoXXOecTBe npasa M cnpasennnBoCcTn. Kak ykasbiBaeT HepcecaHy B. C. y opeBHUX
rPeKkoB, «TO, YTO COOTBETCTBOBAJIO TOrgallHUM B3rasa4aM Ha CripaBenINnBoOCTb,
BOCMPUHUMANOCh KaK NpaBo». Y4eHne 0 CrpaBensIMBOCTN 3aHUMAEeT LeHTpasibHoe MeCTo
B TEOPUAX eCTeCTBEHHOrr o npasa, ApPeBHUX U COBPEMEHHbIX. [1paBO CTaBUTCHA, TaKUM
obpa3om, B O4AHOM pAAY BMeCTe C penurnen n mopasnbto. lNMNpaBo Npu3BaHO NpoaBuraThb
noen ueHHocTn gobpa v cnpaBeasMBOCTU, CTAaHOBACL 0Cc0b0M CUION perynmpoBaHuns
MWUPOBOro nopsaaka. B otiim4me oT NO3UTUBUCTCKOrO NMpPaBonoOHUMaHUA B eCTeCTBEHHO-
NpaBoOBOM, «[lyXOBHO-paLMOHasibHOE Ha4vasno bepeT Bepx Haf SMNNPUNYECKUM 1~
rocnoACcTByeTHad HUM, HanpasJifeT ero K BeJIMKUM naeasaam».

[aHHOe HanpaBJ/ieHNe NMPaBoOMOHNMAHWNA XXECTKO pa3/sindaeT No3NTUBHOE U
ecTecTBeHHoe npaBo. Ecam noa No3MTUBHBLIM NMPaBOM NOHMMAaeTCH 3aKOH, aKThl
rocyoapcTtBa, TO nog ecteCtBeHHbIM MpaBOM - NMpuHagie>Xxalline 4esioBeKy OT poXXAeHUA,
He OTHYy>XOaeMble N He 3aBUCMbl€ OT BOJIM TOCyOapCTBa rpasBa.

CBoe ngenHoe Havyano ecTeCTBeEHHbIE NpaBa bepyT ewé B naesx moichmtenen pesHen
peunn Ha oCHOBE MUGOB MPONUCXOXAEHUSA CyLLecTBYoWero Mmuponopagka. Noeu
OpeBHerpevyecknx MmoicanTtenen 6biam BOMIOLWEHBLI B Pa3BUTUN IOPUCTIPYAEHL NN
IOpeBHero Puma, KOTopble pacCMaTpuBasn eCTECTBEHHOE NMPaBO Kak BOMJoWeHNe
«Pa3yMHOCTM M CrpaBeaIMBoCcTn 60)XeCcTBEHHOIro NopsaKa, ynpaBastowero MUMpPoM»
[10].

B HacTosLee BpeMs B Poccuinckon denepaumm KOHLENLNA eCTeCTBEHHbIX NPaB Hallla
CBOE MeCTO 1 3aKpenuiacb B KOHCTUTYyuUumn Poccuiickon ®epgepaumn. OgHako
CyLLleCTBEHHOEe OT/INYME 3aKJII04YAETCA B TOM, YTO €CTEeCTBEHHbIE NPaBa CBA3bIBAIOT He C



NPUPoaHbIM NNn 60>KeCTBEHHbLIM IBJIEHMEM, @ CO CKJlaAblBaloWMMuMca B obuiecTse
npeacTaBAeHMSMN O CNpaBeasIMBOM N HPaBCTBEHHOM. [103TOMY B HacTosiLLEE BPEMS
HEKOTOpble YYEHbIE Ha3bIBAlOT 3TO KOHLEMUNEN «BO3POXKAEHHOI0» eCTECTBEHHOIO
npa.a.

MepBbIN KOMMNOHEHT TpUagbl POPMasIbHOr0 paBeHCTBa KaK CyLWHOCTW npasa,
B.C.HepcecsHU Ha3blBaeT paBHYtO Mepy. [1py 3TOM aBTOp OTMeYaeT eé Kak
obycnaBnmBaloLlyto ABa APYrMx KoOMnoHeHTa cesobony n cnpaBennmeoCcTb. PaBHasA Mepa
npeanonaraeTt cobon ToNbkKo hopManbHoe (MpaBOBOE) PABEHCTBO, KOr4a MMeeT Nullb
pPaBEeHCTBO HE3aBUCUMbIX APYr OT Apyra cybbekToB npasa.

BTopoe CBOWCTBO BbITEKAET U3 MNEpPBOro TeM, 4TO paBHas Mepa onpepensaeT
HEe3aBUCUMOCTb U PaBEHCTBO Cy6bHLEKTOB, KOTOpPbIE NOAYUHAKTCSA 0bLen HopMme,
onpenensoT NPaBoBYO popmMy BbITNA N Bbipa>keHna ceoboabl. «Jlloam cBo6oaHLI B Mepy
NX paBEHCTBa M paBHbl B Mepy nx cBobofbl», - ykasbiBaeT B.C.HepcecsaHu, nnm csobona B
npaBoBON (hopMe, UK NMPOn3BOJ B JIIOObIX NPOSABAEHUAX, TPEeTbero He AaHO: HenpaBo n
HecBobofa - Bceraa nponssos. CBoboay aBTOp CBA3bIBAOT C COOCTBEHHOCTLIO, a BepHee
4aCTHOM CODCTBEHHOCTbLIO Ha CpefCcTBa NPOU3BOACTBA, KOTOPAas BblpaXkaeT NoyBy ANA
csoboabl M NpaBa. Kak yka3biBaeT B cBoen paboTe B.M.CbipbiXx «KpnTnkKa KpUTUKOB
MapKCUCTCKOM Teopumn npaBa», «OCHOBHaa TeopeTmnyeckas owmnbka B.C.HepcecaHua
COCTOUT B TOM, 4TO OH 6e30CHOBaTENbHO CBA3bIBAET CyTh U NPUPOAY NpaBa C HaNN4Ynem
YaCTHOM COBCTBEHHOCTM Ha CpencTBa NpousBoacTBa». «Ecnm 6bl Npaso - ,npogosmHKaeT
B.M.CbIpbIX, Ha caMOM fiefie 3aBNCesIo TOJIbKO OT O4HOIMo (pakTa HaxoXAeHUsa cpencTs
NPoOn3BOACTBA B HaCTHOM COBCTBEHHOCTHN, TO BCE CyLLEeCTBYOLME N paHee
cylwiecTBoBaBLlee byp)xya3sHoe npaBo 6e3 Kakoro-nmbo NckNYeHns npenctasnsano ool
cobon noaNMHHOE [EeNCTBUTENbHOE NPaBo 1 AaXKe ero HauBbICLLY hopMYy».

TpeTbe CBONCTBO — 3TO CNpaBen/IMBOCTb, CBA3aHHAA C NpaBoM. [pun 3ToM
paccMaTpuBaeTCA CNpaBeasIMBOCTb TOJIbLKO JIMLWb KakK NnpaBoBas, a He MopasibHasa Uin
HpaBCTBeHHasA. [1paBo Mo NOHATUIO CrpaBeasIMBO caMo No cebe, a cnpaBea/IMBOCTb
BbICTYNaeT KakK YacCTb, CBONCTBO npasa. B.C.HepcecaHU nog4YepKuBaeT, 4TO
CrnpaBeasiMBOCTb CNpaBedJsiMBa NOTOMY, YTO OTpaXkaeT «obue3Ha4YnmMyto NpaBuIbHOCTb»,
«BCeOOLLYI0 NMPaBOMEPHOCTb», T.€. «CyLLEeCTBO U Havyasno npasa, CMbIC/1 MPaBOBOro
npuHUmMna Bceobuiero paseHcTBa n cesobobi» .

JinbepTapHo-topugnyeckasa koHuenumns B.C.HepcecaHua noHMMaeT Nof npaBoM CBA3b
NpPaBOBOWN CYLLHOCTM ((hbopMasibHOro paBeHCTBa) C NPaBOBbIM ABJIEHUEM
(obLeobs3aTeNbHLIM 3aKOHOM) B X eAMHCTBE B BUAe rNpPaBoBOro 3aKoHa.



MaTepnannctmyieckoe npaBornoHMMaHmne NCXoanT N3 OUasneKTUYeCKOro n NCTOPMYECKOro
MaTepunasmiMa Kak yHMBepCasibHOro MeToga nosHaHms scero. C nosnyumn
NCTOPUYECKOro MaTepunanmima, npaso obycnasamBaeTCa K1acCoOBO - BOJI€BOW NMPMPOAON
B roCyZlapCTBEHHO-OPraHM30BaHHOM 00 EeCcTBe, N3 TOro, 4TO OHO, Kak n
rocyfiapCTBeHHas BJaCTb, CNYXUT O4HUM U3 CPeACTB Noafep XaHUsS K1aCcCoOBOro
rocnoAcTBa, Bblpa>KaeT MHTEpPEChl U BOJIO TEX KJ1ACCOB, KOTOPbIE 3aHUMAIOT pellatoLee
MeCTO Npu LaHHOW 3KOHOMUYECKON N NoONNTU4eckonm cncteme. B «MaHugecte
KoMMyHUcTrn4eckom naptmm» K.Mapkc n ®.3Hrenbc obpalasacbk K 6yp>xyasum, nncanu:
«Balwe npaBo eCTb /IMWb BO3BeAEHHasa B 3aKOH BOJIA Ballero Kjacca, BoJjs, cogep>xaHue
KOTOpPON ornpeaenseTcsa MaTepuasibHbIMU YCIOBUSAMN XU3HW Ballero Kaacca». Npaso,
cnefoBaTesibHO, KJ1IaCCOBbIN perynatop obuwecTBeHHbIX OTHOLIEHNIN, KOTopas
NMPOSABAAETCA N B KJIACCOBOM HarnpaBJIEHHOCTW NMPaBOBOro perysnmpoBaHns.

C nosnuunn NCTOopn4HeCKoro MmatTepmainima npaBo ABJIAETCA HaOCTPOEYHbIM ABJIEHNEM,
KOTOpOE B KOHEYHOM c4eTe 3aBUCUNT OT SKOHOMMNYECKOIo 6a3uca. [MpaBo BbICTYNaeT B
KavecTBe ocobon Pa3HOBMNAHOCTU YyMNpo4yeHus

rocnoacTeytolero crnocoba nponssoaCcTBa U MNO3TOMY OKa3blBA€TCH OPraHNYeCcKn
CBSA3aHHbIM C (PaKTNYECKNMUN OTHOLLEHUSAMW NMPON3BOACTBA, pacnpeneneHuns, obmeHa um
notpebneHnsa MmaTepmanbHbIX N AyXO0BHbIX 61ar. MaTepmanncTnyeckoe NnpaBonoOHNMaHMe
npegnonaraeT NpuU3HaHMe TOro, YTO Ba)KHENLIMe CBOUCTBA KOPEHATCH B NPaBOBOM
npupoae COOTBETCTBYHOLWLEro BMAA NMPON3BOACTBEHHbIX OTHOLWEHNIN, KOTOPbIE C
06BbEKTUBHON HEOOXOAMMOCTbBIO POXKAATCOOTBETCTBYIOLLYIO OPUANYECKYIO (hOPMY, BHE
3aBUCMMOCTM OT TOr0 OCO3HAaEeT UM He CO3HaeT 3TO 3aKoHopaTesNb. byayyun
HaOCTPOMKOW, NpaBoO OKa3biBaeT 0bpaTHOE aKTUBHOE BO3AENCTBME Ha MOPOAUBLLNIA €ro
3KOHOMUMYecKnin basnc, cnocobHo nmbo coaencTBoBaTb €ro Pa3BUTUIO, YNPOYHEHMIO,
COBEpLUEHCTBOBaHMIO, TM60 TOPMO3UTb Pa3BUTNE SKOHOMUKW.

3aBUCUMOCTb MpaBa OT SKOHOMUKW Bblpa)kaeTCs, BO-NepBbIX, B TOM, YTO NMpaso
MOpOXXAAeTCsA pa3BUTUEM SKOHOMUYECKNX OTHOLLEHUN, N3MeHAeTCA B 3aBUCUMOCTU OT
npeobpa3oBaHnMin B SKOHOMUYecKown cepe. Noagdepkmnpas 310, K.MapKkc n ®.3Hrensc
yKa3blBasn, 4TO NCTOPUS NMpaBa CBA3aHa C UCTOPUEN NPOMbILLIEHHOCTU: «Bcaknin pas,
Korga pa3BuTHe NPOMbILWIEHHOCTU U TOProBAM CO34aBasio HOBblE hopMbl 0bpalleHuns,
HanpuMep CTPaxoBble U T.4. KOMMNAHW, NPaBOo BbIHY>XAEHO ObIN10 X CAHKLMOHNPOBATb».
dTa 3aBUCMMOCTb, BO -BTOPbIX, COCTOUT B TOM, YTO NMPaBoO HE MOXKET ObITb BblLLE
SKOHOMMNYECKOro cTpos obuwecTBa: OHO OTpaXkaeT YPOBEHb ero pa3BuTus, Te
06BbEKTUBHbIE 3aKOHOMEPHOCTU, KOTOPbIE CBONCTBEHHbI AaHHOMY TUMNy obuwecTBeHHOro
npoussoacTea [11].



MaTepunannctTmnyeckoe rnpaBonoHNMaHNe He OTOXKOECTBSET NPaBo C
3aKoHoOaTeNIbCTBOM. KOpmnandecknim 3akKoH - ogHa 13 popM BHELWHErO BbIPa>keHMs n
obbekTMBaUMKM cogep Kallencsa B npase BOJIN FOCMOACTBYOWMX KIaccoB. TepMuH
«3aKOH», B3ATbI B LUMPOKOM NJaHe, obpallaeT BHUMaHUE Ha TO, YTO BOJIA B NpaBe
npeacTaBnsgeT Kak He4yTo obuesHadymmoe n obuieobazatensHoe, 06bLEKTUBNPOBAHHOE U
He 3aBucsLllee 0T CYyObeKTUBHO YCMOTPEHMS.

HopmaTueBHoe npaBonoHnUMaHue 6110 pa3paboTaHo B Havane XXI Beka M.N.BanTuHbIM, B
KOTOPOM K MOHATUIO NMpaBa OTHOCATCA CyLleCTBEHHbIe NPU3HaKN, KOTopble ero
XapaKTepusyloT: roCcy4apCTBEHHO -BOJIEBOW XapaKTep; HOPMATUBHOCTb; U BJIACTHO -
perynatueHaa npupona.

MNon rocyaapCTBEHHO-BOIEBLIM XapPaKTEPOM NOHUMAETCS TO, YTO NPABO «Bblpa)kaeT
rocyapCTBEHHYO BOJO 0bLiecTBa, 06yCNOBAEHHYO S3KOHOMUYECKUMU N OYXOBHbLIMU, a
TAKXX€ HALMOHAJIbHLIMWU, PESIUTMO3HbIMUK, AeMOrpadnyeckKmMm, MPUPOLAHLIMU N OPYrUMN
YCNOBUAMWN €ro Xn3Hn». ABTOp pacCMaTpUBaET rocy4apCTBEHHYIO BOJIO HE TOJIbKO C
KJ1ACCOBbIX MO3MLUIA, HO

Tak>Xe c obLevyenoBeyeckux. [paBo - Tenepb yxe peanmsyeTcs He Kak
rocyfapCTBEHHas BOJIA SKOHOMUYECKM rOCNOACTBYIOLLEr0 Kacca, a Kak BoJ1A BCero
obwecTtBa. NyTeM CMAr4YeHUSA NPOTUBOPEYUA MEXOY OTAESIbHbIMU KacCaMn n
rpynnamMu, npaBo NpU3BaHO Tenepb «KOPPeKTUpoBaTb N 0606LLaTbL» MHOMOJIMKYIO U
pa3HOMaCTHYI0 BOJIO BCero obuiecTBa, CTaHOBACh perysasaTopoM o6 ecTBeHHbIX
OTHOLLEHUN. Bons ncxonsilas ot «obLecTBa», XapakTEPU3YETCS KakK rocyapCcTBEHHAs,
T.e. o6a3aTenbHOM ONg BCero obuwecTBa, KOTopas 3akpennaseTcsa B npaBuiax
nosefeHuns, NpPaBoBbIX UM (IOPUONYECKNX) HOpMaX.

CyLLHOCTb 1 coep)XaHue npasa, rno aBTopy, 00yCcnaBAMBAOTCA Y>XKe HE TOJIbKO
3KOHOMUYECKUM CTPOeM 06L1ecTBa, HO TakXXe U NPaBOCO3HAHNEM, KYJIbTYPO,
NOJINTUKOWN, MOpPaJibIO.

HopMaTuBHbIN XapakTep NpaBa NPosiBASETCS B TOM, YTO roCyJapCTBEHHAs BOJIS
obulecTBa BbICTYMAET Kak «CUCTEMA MPU3HAHHbLIX N AEeNCTBYIOLWNX IOPUANYECKMX HOPM B
NX MaTepUaIMCTUYeCKOM NMOHUMaHUN». HoOpMaTUBHbLIM CBOCTBOM aBTOP COOTHOCUT
CYLHOCTb, coaep>xaHue n opmy npasa. CyLHOCTb NpaBa NpeacTasaseT cobo
rocyfapCTBEHHYIO BOJlO 0bLecTBa, a coaep>XaHne obyCcIoBIEHHYO BOJIIO, BbIPa>KEHHYIO
HOPMaTWBHO B NpaBuUiax NoOBeAEHUS - HOpMax NpaBa. PopmMoli NpaBa BbICTYMNAET €ro
BHELUHEee Bblpa)keHne, koTopoe npnobpeTaeT BUL HOPMATUBHOIO NPaBOBOro akTa. Tem
CaMbIM HaxoAuUT CBOE COOTHOLLEHME coaep)xaHne ¢ PopMon, coaepKaHne Kak HOPMbI



rnpasa, opMa KakK NCTOYHUK (3aKOH).

BnacTHO-perynsaTuBHbLIA XapakTep npaBa. YKa3saHHbIA NpU3HaK onpenenseTt cneumnguky
npaBa B KaK rocy4apCTBEHHOro perynsatopa obuecTBeHHbIX OTHOLWEHNNA.
FoCynapCTBEHHbIN PErynaTop Kak NpuU3HaKk XapakTepusyeTcs, Hepa3pbIiBHOM CBA3bIO C
rocypapcTBa C MpaBOM, TakK Kak peryamposaHune obLeCTBEeHHbIX OTHOLWEHUN, KOHTPOJIb
3a cobntoaeHneM nNpaBoBbiX HOPM HaXoAUTCA B MPSIMON 3aBUCMMOCTW OT rocyaapcTBa. B
OT/QIM4MEe OT APYrMX PEeryasaTopoB NoOBeAEeHMNS TO/IbKO NpaBo eanHO N OAHOTUMHO C
rocynapCTBOM, KakK 3(PEKTUBHbIN NMHCTPYMEHT BOMJIOWEHUSA B XXU3Hb NOJINTUKN
rocypapctsa. [lpaBo co3naeT AJ19 ero y4aCcTHUKOB onpefesieHHble opugnyeckmne
nocnencTBns, KOTOpble BblpaXKatoTCA B TOM, 4TO HOPMbl HOCAT NPeAoCTaBUTENbHO -
065a3bIBalOWNI XapaKTep, yCTaHaB/MBaOLLIME BO3MOXKHOE N OOJ/IKHOE NMoBedeHune,
cybbekTuBHbIE NpaBa N 06593aHHOCTU. PerynaTmeHoe BO34ENCTBME NpaBa pacCYNTaHO
onpeneneHHbIn B obLeCcTBEHHbIX OTHOLIEHWA, MO3TOMY «lopuanyeckasi HOpma
npencrtasnsgeT cobon naeanbHoOe BbipaXKeHne onpeneneHHOro NpaBoOOTHOLEHNS».
«0OcobeHHOCTb 0O Eero xapakTepa pnaNYeCKNX HOpPM 1 Npasa B LLEJSIOM B COYEeTaHUM C
nx obweobsa3aTeNbHOCTBLIO MO3BOASAIOT UM ObITb PAaBHON Mepoun, MPUMEHSEMON K
Pa3/INYHbIM NOAAM, OANHAKOBbLIM MaclwTaboM, MOAEeN b0 X BOSMOXXHOIO U AOJIXKHOIO
rnoBeneHus, B NpaBOBOM PeryimpoBaHNN KOTOPbIX 3aUHTEpPeCcOoBaHbl FrOCYyAapCcTBO U
obuwecTBo». [0CYynapCTBO BbICTYNAET B Ka4eCTBe e AMHCTBEHHOIr0 3aKOHHOI O
npencraBuTens, KOTopoe onpeaesnseT npaBoOMepHoOe NoBeaeHme.

HopMaTnBHOE NpaBoOnOHMMAHNE MPABO C 3aKOHOM HE OTOXXAECTBAAET, AnddepeHUnpys
«MpPaBO KaK CUCTEMY NMPABOBbLIX HOPM U (DOPMY €ro Bblipa’keHuns,BefylLlee MecTo KOTopoe
NPUHAONEXUT 3aKOHY» , HO MOHUMAaeT X HaXoAsALWMXCA B TECHOM e[INHCTBE, KOTOopoe
pellaeT COBMeCTHbIe 3ada4n. MoaobHbIM 06pa30oM pellaeTcsi BOMPOC O eCTECTBEHHOM
npaBe C NO3UTUBHLIM. MNpn3HaBas, YTO eCTeCTBEHHOE NpeacTaBnseT cobon
HPABCTBEHHbLIN 1 MOPaJibHbIN CTEPXKEHb, Yepe3 KOTOPbIN BbICTyNaeT cTabusbHoe
No3nUTUBHOE NpaBo. M03TOMY Kak 0OTMeYaeT aBTOp «Ha Hall B3rJsf, Npu3HaHue ux
BCEOOLHOCTU N OPraHNYeCKOMB3aUMOCBA3N MOXKET U OOJIKHO CTaTh HAZEXHbIM
KpUTepmem oTrpaHNYeHNAaeMOKPaTUYECKOro NPaBonoHNMaHNS OT
HeeMOKPaTU4YeCKoro».

NMoMMMO NepeyncneHHbIX MPU3HaAKOB yYeHble NMpaBoOBeabl, MPUAEPXKMBaOLLMECS
HOPMATMBHO NPaBOMNOHUMAaHUS BbIAENAOT B NpaBe elé U Takne Npu3Haku Kak:
dopManbHas onpeneneHHoCTb, 06weobs3aTeNlbHOCTb, CUCTEMHOCTb U MEPAPXUYHOCTb
CTPOEHMS N Hepa3pbiBHAst CBSA3b C rOCY1AapPCTBOM.



dopManbHas onpeaesneHHoCTb «npeanosiaraeT SCHOCTb, HEABYCMbIC/IEHHOCTb, YETKOCTb
N 0eTaJM3MpPoOBaHHOCTb NPABOBOM HOPMbI». [na npnobpeTeHns cTaTyca
obulerocynapCTBEHHOW BOJIN, MpaBoOBasi HOPMa A0J/1KHA ObITb Bbipa)KeHa B lopuaNYeCcKnx
aKTax, YyCTaHOBJIEHHOr0 roCcy4apCTBEHHOM BNACTbO. [1pM 3TOM KaXkK bl
roCcy4apCTBEHHbIA OpraH B NpaBe NpUHUMaTb NMlb COOTBETCTBYOWME Mo hopMe aKTbl
(PenepanbHble 3aKOHbI, MOCTaHOBNIEHUS).

Obuweobs3aTeNnbHOCTL NpaBa NpeanonaraeT cobnogeHmne NpPaBoBbIX NpeanMcaHuin n
HOPM, onpefesieHHbIM HEe KOHKPETHbIM nuaM Uan counanbHbIM Fpyrnnam, a BCEM
rpa>kgaHam [12].

CUCTEMHOCTb N MEePAPXNYHOCTb CTPOEHNS XapaKTepusyeT NpaBo, Kak Lenyto
HENPOTUBOPEYMBYIO, COrTACOBAHHYO M B3aUMOCBSA3aHHYIO CUCTEMY HOPM,
PACMOJIOXKEHHbIX CTPOro B MOYUHEHHOM ApPYr Apyre rnopsake no puanvyeckon cune.

Hepa3pbiBHas CBSA3b C FOCYapCTBOM C OJIHOM CTOPOHbI, UMEHHO OT rocyaapcTBa
NCXOOAT HOPMbI MPaBa, U TOJIbKO FrOCYyAapCTBO B MOJIHON Mepe MoXXeT obecneynTb
cobnoaeHne n NCNoHEHWE NpeanncaHniA Npaea, a C APYronCcTOPOHbl, UMEHHO NPaBo
onpeaensieT CTPYKTYpy MexaHn3Ma rocyiapCTBa UrpaHULbl ero AessTeNbHOCTMW.

HopmMaTuBHOE NpaBONOHMMaHME pa3inyaeT rnpaBo B 06 bEKTUBHOM N CYObEKTUBHbIX
cMbicnax. Mon 06beKTMBHBLIM NPaBOM NOHMMaETCA cncteMa obuieobasaTenbHbIX,
dhopManbHO-onpeneneHHbIX LPNONYECKNX HOPM, YCTaHaB/IMBaEMbIX N obecneyvyeHHbIX
rocynapCTBOM, KOTOPble Hanpas/ieHbl Ha peryanpoBaHne obuwecTBeHHbIX OTHOLWEHNN.
ObbeKkTMBHOE NMPaBo 3TO CaMO 3aKOHOA4ATENbLCTBO, opnan4eckme obblivau, pnanyeckmne
npeueneHTbl U HOPMAaTUBHbIE A0roBOpbl. [OHUMaeTcsA B 06 bEeKTUBHOM CMbIC/IE€ UCXOAA U3
TOro, 4TO, ABNSAACH roCyfapCTBEHHOW BoJien obuwecTBa, OHO HE 3aBUCUT OT BOJIU
KOHKpeTHoro cybbekTa. CybbekTMBHOE NMpaBoO Mepa lopuanyeckm BO3MOXKHOIo
noBeneHus, Nnpn3BaHHasa yaooBneTBOpPATb COBCTBEHHbIE MHTepecChl Mmua. CyObeKTUBHbBLIM
MpPaBOM BbICTYMAOT KOHKPETHbIe nNpaBa 1 cBoboabl TIMYHOCTN, KOTOPbIe 06 BLEKTUBHLI B
TOM CMbICJIe, 4TO CBSi3aHbl C CyObEKTOM, NpUHagNexaT eMy M 3aBUCAT OT ero BOJan 1
CO3HaHMA. MNMpn 3ToOM 06bEKTUBHOE N CYOBEKTMBHOE NPABO HAaX0AATCA B TECHOW
B3anMoCBsA3M. ObbeKTUBHOE NPaBO «KaK CUCTeMa abCTPaKTHbLIX U TUMNYHbLIX HOPM He
MOXeT ObiTb peanm3oBaHo 6e3 cybbeKTMBHOIro Npasa, KOTOpoe AeTannsnpyeT u
KOHKPETU3NPYET ero NPMMEHUTENIbHO K KOHKPETHOMY CybbekTy, a CybbekTnBHOE NpaBo
BO3HMKaeT Ha OCHOBE 0OBbEKTUBHOIMO».

rNABA 3. COOTHOLUEHUVE TOCYOAPCTBA U NMPABA



Kak BUOHO 13 NMpuBEeAEHHbIX AOKTPUH U KOHLUEMNLUWIA Ha rocy4apcTBO M NMPaBo BOMNPOC O
MOHSATUM U CYLLHOCTU B lOPUANYECKON NnTepaType pellaeTcss HeoaHo3Ha4yHo. Mo3Tomy,
nccnenys KoOppenauuto Mexxay rocygapcTBoM U NpaBoM, He06XoANMMO U3HAYaSIbHO
onpenennTbCst C OHTOIONMYECKUM XapaKTEPOM 3TUX SIBJIEHUN.

B coBpeMeHHOW lopnanveckon nntepaType Ha 3TOT npeaMeT UCMNOoJib3yeTCa Nnoaxoa,
COrjlacHO KOTOPOMY rocy4apCTBO KakK MHCTUTYT OpraHU30BaHHOM NOJINTUYECKON BNaCTuU
Heobxoanmbln gna obecnevyeHmnsa LENOCTHOCTM obLecTBa, ero 3alnTbl U paLMoOHaIbHOro
ynpaBfieHus, npencrasnsaowmn obume nHTepecsl BCEro HaceseHnsa peaansyeTcs Yyepes
annapaT BJIACTHbIX OPraHoB, «KOTopble B HanbosbLen Mepe UCNbITbIBAOT BO34EeNCTBUE
KaK KJ1laCCOBOW CTPYKTYpbl obLiecTBa, rocnoACcTBYOLLMX K1aCCOBbIX N HALLMOHaIbHbIX
OTHOLUEHUN, TaK N «COBCTBEHHbIX 3aKOHOB» - 3aKOHOMEPHOCTEeN caMor NOJINTUYECKOM
BnacTum». NMonutnyeckasa BnacTb, 4ENCTBYSA MOHOMOJIbHO OTHOCUTESIbHO NPUMEHEHNS
Hacuaus, B CBA3MN, C 4YeM UMeeT TeHAEHUMN K HEKOHTPOJIMPYEMOMY CaMOBO3pacTaHUIO B
ero NpUMeHeHUN N OTBEPIXKEHME TOro, 4TO MOXXET MMeTb BJIaCTHO-yMNpaBJieH4YecKoe
3HaveHue. NonnTmyeckas BnacTb AENCTBYET B TaKUX C/ly4asaX B Y3KOKJ1ACCOBbIX
WHTepecax, yCTaHaB/MBaA aHTUAEMOKPATUYECKNI peXxuUM s nofassieHns N yrHeTeHus
HaceneHus. Kak otMmedaeT C. C. AnekceeB «B COOTBETCTBUU C 0OLLEn NNHUEN
counanbHOro nporpecca, HarnpaBJIEHHOWN Ha yTBep)XAeHne cBoboabl U r'yMaHU3Ma B
obLwecTBe, UMEHHO rocy4apCcTBO Ha onpefesieHHbIX 3Tanax pa3BmTus obuiecTsa
CTaHOBUTCA HOoCUTEeNeM 1 obuTenblo geMokpaTum» . Takon Nporpecc BO MHOMOM
B3aMMOCBS3aH 1 B 061acTuv npasa.

Mpwn pacCMOTPEHUN NMpPaBa C AaHHbIX MO3UNLWN OTTOPraeTcsa NpeacTaB/ieHNEe 0 HEM KakK O
«...KOHUEHTPUPOBAHHOM BbIpa>KeHUN NONNTUKN NN, ecnm bbiTb Bosiee TOYHbIM, Kak 0
MOJINTNYECKOM SB/IeHUN BooOLLE» N MOHMMas ero Kak CyBepeHHoe coumnanbHoe SBJieHNeE.
foCynapCTBEHHbIN MOMEHT MO OTHOLLUEHUIO K MO3UTUBHOMY NpaBy CBOANTCS B
YCTAHOBJIEHNWN U 3aKpPEernieHNN HOPM, NPUHLMIMOB, NMOJIOXKEHNN B OPUONYECKOE KAYeCcTBo,
B BO3BEAEHUN NX B UHCTUTYLMOHHOE 0bpa3oBaHume, npnaaBas UM HOPMATUBHOE U
obuweobsazaTenbHOE 3HaYeHMe. [o0CyfapCTBO BbICTYNAET «ABVKYLLEN CUI0N» B Pa3BUTUN
N CO3OaHUM NpaBa, HO «...pa3yMeeTCs, MePBONPUYMHbI NpaBa eXaT He B roCyAapCcTBe
KakK TaKkOBOM, a B COLMaNbHON HEOBXOAMMOCTHN, 0OLLECTBEHHbLIX MOTPEBHOCTAX, HO Nocne
TOro Kak 3Tn NOoTpebHOCTN 0CO3HATCH roCcyfapCTBOM, OHO NMEePEeBOAUNT NXHA A3bIK
3aKOHOB, LOPUANYECKNX HOPM, T.€. CO30aeT, y4peXKaaeT NnpaBo».

B 3TOW CBA3M CYLLIHOCTb CJIOXKUBLUNXCS MeXAY roCy0apCTBOM 1 NPAaBOMYBS3bIBAETCS C
roCrnoACTBYHOLWMM B CTPAHE NOJIMTUYECKUM pPeXXMMOM. [ocpeacTBOM MOJIMTUYECKOrO
peXxmnMa OTparkaeTCst KJ0YEBON MOMEHT B ObITUM U PYHKLMOHNPOBAHUN rocyaapcTBa,
rlaBeHCTBYHOLLEE MOoJIOXKEHNE KaK MHCTUTYTa NOJIMTUYECKOW BNAaCcTU, BblpakeHune



obLerpa>kgaHCKNX Uan Y3KOKIaCCOBbIX NHTEPECOB, CUCTEMY (PYHKLMOHNUPOBAHUSA
HanpasJIeHN rocyfapCcTBEHHOro annapaTa. Ha popMupoBaHnm npasa NOJINTUYECKNN
peXxunm BnnseT, BCsieaCTBMe TOro, 4To NocneaHUn, KOHUEHTPUPOBAHHbLIA B O4HOM
rocynapcTBe, OKa3blBaeT BO34ENCTBME Ha BCe 0O ecTBO, onpenenss NnoaMTU4eCcKun n
obuwecTBeHHbIN 061MK. «CNOBOM, OT TOro, - Kak oTMe4daeT C.C. Anekcees, Kakon
MOJINTUYECKNN PEXNM, aBTOPUTAPHbLIA NN AEMOKPATUYECKUN, XapaKTepeH AN
rocynapcTBa, BO MHOMOM 3aBUCUT U BCe Apyrune ero 4epTbl, U 0COBEHHOCTU. DTOT XKe
KJII04EBOM MOMEHT MMeeT onpefensiollee 3HavyeHue n ana npasa» . [pu atom ¢
DeMOKpaTU4YeCKNUM MOJIMTUYECKNM PEXMMOM CBA3bIBAETCA: C OrpaHNYeHneM
MOJINTUYECKOWN BNACTU, CYLLLECTBOBAHUSA CUJIbHbLIX CaMOpPerynpyoLwmnx MeEXaHN3MoB, B
3KOHOMUYECKOUN chepe - HageXHON NePCOHNPUNLIMPOBAHHOM YaCTHOM COBCTBEHHOCTH,
OOMUHNPOBaHME TOBAPHO-PbIHOYHbLIX OTHOLLIEHWW, TO €CTb «BCEro TOro, 4YTo XapakTepHOo
Ansa 3ppeKTNBHOro 340P0OBOro rpa>kgaHCcKoro obuwiecTea» .

MNpn AeMoKpaTUYECKOM MOJUTUYECKOM peXxnme BUAOU3IMEHSETCA POJb NpaBa Mo
OTHOLLUEHWIO K roCyAapCTBEHHOW BNACTU, MOCKOJIbKY YCTaHaBAMBaET ANA OEATEIbHOCTHU
rocygapCTBEHHbIX OPraHoOB MocsiefoBaTeIbHO pa3pellmnTeNbHbIA MoPAaoK,
pernaMeHTUpPyeT oCyLLecTBeHNe BacTu Yepe3 oTpaboTaHHbIe NpoLeccyasibHble K
NHble npoLlenypHblie popmbl. «M rocynapcTBeHHas BAACTb MO OTHOLLUEHUIO K NMpaBy
OKa3blBaeTCA He TOJIbKO HEMOCPeACTBEHHO (hopMMpyoWMM 1 obecnevymBatowmm
¢hakTOpPOM, HO DaKTOPOM, Bbi3bliBaOLLNM HEODXOANMOCTb CYLLECTBOBAHNSA UMEHHO
cneundunyeckon, ynopanoympatoLllen (opMbl COLMaNbLHOro peryanpoBaHmss». Mpaeo
TaKOro pakypca npeacTtaBaseTcs B BUAE rMaBHOMro MHCTPYMEHTA, KOTOpoe CrocobHo
0oby3naTb NOINTUYECKYIO BJIACTb, €€ MPon3BoJI MyTEM OrpaHNYEeHNA roCyAapCTBEHHbIX
OpraHoB, CTPOroro nx yrnopsanoymMBaHus npu NoMoLLM pa3peLllmnTensHOro nopsaaka,
3aKpensiiolero BJacTHbIe MOJIHOMOYMS B UCYEpPMbIBaOLLEM NEpeYyHe B OTHOLLEHMWN
rpa>kgaH.

BbicWwen CTyneHbio Koppensaunum rocyaapcTsa M npasa C NO3NUMIA Takoro nogxona
SABNSETCSA NpaBoOBoOe rocynapcTseo. «lpaBoBoe, - yka3sbiBaeT M.U. BanTunH, NpUHATO
BOCMPMHUMaTb rocynapcTBO, BJlAaCTb KOTOPOro OCHOBaHa Ha npase, UM OrpaHn4YmMBaeTCs
N yepes Hero peanusyetcsa» . «[lopa3nuTesibHa caMa JIorMka B3anMo4enCcTBYOLWMX 30eCb
SIBJIEHUW: rOCYyAapCTBO, UrpatoLLee KJKYeByo pPoJib B POPMMPOBAHUN NMpaBa Kak
ABNIEHNSA LUMNBUIN3ALUUN U KYJIbTYPbI, KaK BbICOKO3((EKTUBHOIMO COLMaIbHOIro
perynsartopa, Ha U3BeCTHOM 3Tare couuasbHOro rnporpecca camo rnonagaeT «nog nAaTy»
npasa, CTaHOBUTCA NPaBOBbIM ABJIeHMEM». [T03TOMY KaK 0OTMe4aeTCs COBpeMeHHOW B
lopnanyeckon nutepaTtype nocesweHHon npobieme Koppensunum rocygapcTea U npasa
«...B HacTosLWee BpeMs K npobaeme COOTHOLEHNA rocygapcTBa 1 nNpaBa Heobxoanmo



nogonTM € nNo3mumnn obobLueHns 3aKkoHOMepHOCTen 06LLeCTBEHHOIO pPa3BUTUA n
NPaKTUKN CTPOUTENbCTBA NPaBOBOIro rocyAapcTBa, TakoM Noaxon NO3BONT
pa3paboTaTb peKkoMeHAaLmnn, CBsiI3aHHble C COBEPLUEHCTBOBaHMEM CUCTEMbINPaBOBOro
perysnpoBaHns U rocyjapCTBEHHOMO YrpaBaeHUS».

BTopon noaxon kK nccnepgyemon npobsemMe COOTHOLWEHUSA rocygapcTBa U Nnpasa ucxoguTt
N3 KaTeropmm NCToOpnU4eckoro matepuanmima, 6asnca n HaACTPONKKU, XapakTepusyoLine
CTPYKTYpPYy 0OLLEeCTBEHHO -95KOHOMUYECKON (hopMaLnm n KavyecTBeHHoe cBoeobpasme
cocTaBnaWwmMx eé obLeCcTBeHHbIX OTHOLWEHWA, NpoLecca Ux AnaneKkTUYecKoro
B3aMMOOencTBuUS.

Mo onpepneneHnio K.Mapkca, «COBOKYMHOCTb ... MPOU3BOACTBEHHbIX OTHOLLUEHUN
COCTaB/IA€T SKOHOMUYECKYIO CTPYKTYpPY obuiecTBa, peasbHbi 6a31c, Ha KOTOPOM
BO3BbILLAETCA topnanyeckas n NnoanNTnYeckas HaaCcTponKa U KOTOPOMY COOTBETCTBYIOT
onpeneneHHble popMbl 06LWECTBEHHOINO CO3HaHMA» . B.U.JIeHMH nog4yepkmBan, 4To
OCHOBHas uaesa MmatTepuasncTU4eckoro NOHMMaHNA NCTOPUKN «COCTOA1a B TOM, 4YTO
obuiecTBeHHblE OTHOLWEHNS AeNATCA Ha MaTepuasibHble N nageonormnyeckune. lNMocnegHue
npencrasnsaoT cobon Nuwb HaACTPONKY HaL NepBbIMU, CKAALbIBAOWUMUCA MOMUMO
BOJIM N CO3HAHWNS YesioBEKA, KaK pe3ynbTaT hopMa AesaTesNlbHOCTUN YesloBeKa,
HarnpaB/IEHHON Ha NMoAafep>XXaHne ero CyLeCcTBOBaHNSA».

OcHoBom obuiecTBa Kak CUCTEMBbI BbICTYNaeT S3KOHOMUYECKNIn 6a3nc, KOTopbIn
coefunHAET BCe ero 4acTtu, obycnaBanBaoLLn X pa3BUTmeE, Coaep>XXaHme u
pyHKLMOHMpPOBaHUe. FoCyAapCTBO 1 NPaBO BbICTYMAKOT B Ka4eCTBE OCHOBHbIX
ynpaBAsWnNX N peryanpyowmx MexaHm3moB B obuiectese, HaxXo4sACb MO OTHOLUEHMIO K
3KOHOMU4YeckoMy basuncy B Hanbonee npsamon n 6am>xxanwen 3aBMCcCUMOCTH,
pacnoflarasCb HENOCPenCTBEHHO Had HUM. «OCTaBasACb 3/IeMeHTaMn HaACTPOWKU, OHU,
TEeM He MeHee, KaK yrnpasaswwmne, peryanpyrowme hakTopbiaBnasaoTca 6anxxanwmmmn
«MOMOLLHUKaMu» 6a3nca» .

foCynapCTBO N NPaBO BbICTYMAIOT, BCE XKe, KaK pa3Hble YacTN HAaACTPOMNKM Hag
3KOHOMUMYECKM Ba3ncoMm. NocynapCTBO Kak OpraHM3auns noJmTUYeCcKom BaacTu,
COCTOSLLAsA U3 OpraHoOB, KOTOPble B CBOEM €AMHCTBE COCTAB/IAIT MEXAHN3M
rocynapcTtsa, obnagaeT BlaCTHOM cunon ansa obwecTBeHHOro ynpassaeHus, a npu
HeobXxoaAMMOCTU 1 AN NPUHY>XAeHus. paBo B OT/IM4ME OT rocygapCTBa UMeeT nHoe
CTpOeHue n cogep)xaHue, BbiICTynasa B poan obuweobsasaTesibHbIX HOPM, OHO HOCUT
hopManbHO -onpeaeneHHbI xapakTtep. «lMpaBo, Takum 0bpasoM, N0 CBOEMY CTPOEHUIO
BMJIOTHYO NPUMbIKaeT K 00LWecTBEHHOMY CO3HaHUIO» . ObLlecTBEHHOE CO3HaHne
OTpa>kaeT AYXOBHYI CTOPOHY UCTOPUYECKOro npoLuecca, BbiICTynas Kak LeslocTHoe



AyxoBHoe fABneHune, obnagatrowee BHyTPEHHEN CTPYKTYPON, BKOHAIOLLEN Pa3/INyHble
YPOBHU (TeopeTundeckme n obbifeHHoe CO3HaHne, ngeonorus n obuiecTeeHHas
NCMXonoruns) n gopmbl CO3HaHNA (NONTUYECKOE U NpaBoOBOe CO3HaHWe, Mopallb,
penurus, UCKyccTBo, puaocodus, Hayka).

FocynapcTBO M MpaBo, TaknM obpa3oM, UMEIT NpuUcyLLee TOJIbKO KaXXA0MY U3 HUX
ObiTne, cneunduyeckmne PyHKLNN, Pa3inyaoTCa CoOLMaibHON POJbIO B XU3HU obLwecTBa
eC/IN rocyfapcTBo K 0bueCcTBEHHOMY yrpaB/ieHU0, TO NMPaBo K 06LLeCTBEHHOMY
perynnpoBaHuio.

Haxonscb B HAACTPOMKe, rocyfapCTBO U NMpaBo MMeEKT rnybokoe eAuUHCTBO, KOTOpoe
Bblpa>kaeTcCs B UX COBMECTHOM BO3HUKHOBEHUN N CyLLLeCTBOBAHUN, TUNONOrMen
0byCcnoBneHHOW 3KOHOMUYECKUM Ba3ncoM n ogHOTUMHbIMK crocobamm BO3AENCTBUS Ha
CoLMasibHYIO XXW3Hb. BbiICTynasa Taknm obpasom, «...nycTb He O4HOYPOBHEBbLIMU, HO BCE
e NHCTUTYLMNOHHbBIMU, CTPYKTYPUPOBAHHBLIMU COLMANBHO-MNOJNTNYECKUMNA
obpa3oBaHUAMU> .

B3avmogencTBue npasa 1 rocygapcrea B HaACTPOMKe MHororpaHHo. C 04HOW CTOPOHHbI,
rocynapcCTBO UMeeT KOHCTUTYTUBHOE, pellaolee 3HadyeHne gnsa 6biTna npasa Kak
0cob0oro MHCTUTYUMOHHOIro obpa3oBaHNS, AN CYLLECTBOBAaHUSA €ro CBONCTB U
perynsaTuBHbIX Ka4ecTB. «.B obuieobsi3aTenbHON HOPMATUBHOCTU U BCeOBWHOCTM NpaBa,
B ero popmMasibHOM onpefesieHHOCTH, B ero obecrne4yeHHOCTH, B ero cnocobHoCcTn faTb
«FapaHTUPOBaAHHbIV pe3ynbTaT» U APYron 3pnUMO UIN HE3PUMO MPUCYTCTBYET
rocynapCTBEHHas BJaCTb, KOTOpas Kak bbl MpocaymBaeTcs B CaMyto NJOTh NMpaBa» . Tem
bonee npouecc hopMupoBaHmne rnpasa, NPOSBAIEHHbLIN B BUAE NpaBoOTBOpYeCTBa
HanMpsMyto CBA3aH C AeATesIbHOCTbIO NOCYyAapCTBEHHbIX opraHoB. C Apyron CTOPOHHI,
rMpaBo He pacCMaTpPUBAETCS TOJIbLKO JINLLb KaK MHCTPYMEHT, opyaune rocygapcrsea. Kak
yka3biBaeT J1.C. ABNY «.HET yBepeHHOCT/ B TOM, 4YTO MPaBO MOXXHO MHTepnpeTMpoBaTh B
Ka4vecTBe OLHOIro 13 NPU3HaKOB rocygapcTBa, HO eCTb AOCTAaTOYHble OCHOBAHUS
yTBep>XAaTb, 4TO N0OON U3 NPU3HAKOB rocygapcTBa NpeanosaraeT cylwecTBoBaHue
npasa» . [ocygapCTBEHHAs BAACTb, OCYLLECTBASET MOHOMNOJIbHOE MOJINTUYeCcKoe
roCnoAcCTBO, 3aKpenfsa ero B 3aKoHo4aTesIbHOW hopMe, TO eCTb NPOnCXoauT
rnpeBpaLleHmne NpuTA3aHnUsa B NpaBo, KOTOPOE onNupaeTCcs Ha roCyapCTBEHHYIO MOLLb.
NMpaBo Ha COBCTBEHHOCTb AOMNOJHAETCA APYrMMUN, B TOM YUC/IE Ha BAAaCTb U Ha
yCTaHOBJIEHNE COOTBETCTBYIOLLEro NpaBonopsaka, KOTOPbIX BbICTynaeT hopMon
ynpo4yeHuns rocrnoacTeytowero cnocoba npomnssoacTsea. NMo3ToMy LENOCTHOCTb
NCTOYHMKA rocyaapCTBEHHOM BNAaCcTU U 3aKOHO4ATENbCTBA «.HAXOOUT Bblpa)keHne B
PYHKLMOHANBbHOMB3auMOOENCTBUN NMpaBa U rocygapctea» . 1o nosoay
camocTosaTenbHOCTM NpaBa Anekcees C.C. oTMeYaeT, 4YTO «...r1aBHoOe 3aKJlo4aeTcsa B



TOM, YTO «MPUCYTCTBUE» FOCYAAaPCTBEHHOMN BJACTW B CAMOW TKaHW rMpaBa He nnwaeTt
cBoeobpa3ns, caMobbITHOCTM NMPABOBYIO AENCTBUTENbHOCTb» . CaMOBbITHOCTb NpaBa
MPOSIBNSETCHA B TOM, YTO MPaBO «TaKXXe MOXKET pacCMaTPUBATbLCA HE TOJIbKO KaK
COBOKYMHOCTb IOPUANYECKUX HOPM (MHCTUTYLMNOHAJIbHLIN aCfeKT), HO 1 B Ka4ecTBe
IOPNONYECKOr0 Bblpa>XeHNS MPOU3BOACTBEHHbLIX OTHOLLUEHUNI, OPUONYECKOW hopMbI
OTHOLUEeHMN nponssoacTea n obmeHa» C no3numm 6asmca n HaaCTPOMKK, NOJIUTUKO -
BJIACTHbIE OTHOLLUEHMNSA N FOCYAAPTCBEHHO -yNpaB/ieHYeCKe HaxoaAaTCa Hag
obuwecTBeHHO -NMPON3BOACTBEHHbLIMM, OTHOWEHNAX COBCTBEHHOCTU. «OTHOLWEHNS
COBCTBEHHOCTU B peasibHOW XUn3HWU, yKa3biBaeT J1.C. ABundy, ewe wunpe -
MPOW3BOACTBEHHbIE OTHOLIEHNS NPUTArNBAKOT K cebe opnanyeckme NMyLecTBEeHHbIe
CBSA3U CUJIbHEE FOCYAapPCTBEHHO - YMPaBNEHYECKNX OTHOLIEHUA N HE C MEHbLLEN
WHTEHCUBHOCTbIO, YEM MOJINTUKO - BJIACTHbIE OTHOLLUEHMS, .MO3TOMY 3TO O3HA4YaeT UHYIO
CBSA3b Me)XAy NPaBoOM M roCcyaapCcTBOM, YeM OHa NpencTaB/eHa Ha NOBEPXHOCTU XKU3HMU,
raoe rocygapCcTBeHHas BAaCTb YCTaHaAB/MBAET 3aKOHbI, CO3[4aBas WJIIO3MIO NMpuopuTeTa
rocygapcTBa Hag npaBomM». Pa3Butme NosIMTUKO -BAACTHLIX OTHOLLIEHUA U UX
topnanyeckn ohopmMsieHHOE BblipakeHne NponcxoanT Ha hoHe 3aKoHOAaTeIbHO
3aKpenJIieHHbIX OTHOLEHU COBCTBEHHOCTN.

B3anM000OYyCNOBNEHHOCTb roCy4apCcTBa 1 NpaBa NposBJASETCS B HE0OX0AUMOCTH
NMpPaBOBOW perjaMeHTauUnn esTesbHOCTU rocyaapCcTBEHHOro annapaTa. OnpeneneHve
KOMMEeTEHLN rocyAapCTBEHHbIX OPraHOB NomoraeT 6osiee YeTKOM U ClaXKeHHON
NesTeNbHOCTM BCEro MexaHn3ma rocygapctea. KpoMme Toro, npaBoBas pernaMmeHTauus
AessTeNbHOCTM roCcyNapCTBEHHOr0 anmnapaTa Co34aeT OCHOBY AJ1S OTHOLUEHUA Mexay
JOJDKHOCTHBLIMU NMLAMN U FPaXKaaHaMu.

Takum obpa3oM, rocyapCTBO U NPaBO Kak HaACTPOeYHble ABJIeHNSA, 00yCNOBNIEHHbIE
3KOHOMMYECKMUM 6a3ncom - crnocobom Npon3BoACTBaA, HAXOAATCA B KOOPANHALMOHHON
B3aMMO3aBNCUMOCTUN Mexay cobon. [03ToOMy C NO3NLNIA NCTOPMYECKOro MaTepuanmsma
He COOTBETCTBYIOT UAEN NpMMaTa rocyfapcTBa Haj NpPaBoOM MW NpaBa Hapg,
rocynapCcTBOM.

Jlornyecku 3aBepLuasi BOMpPocC 0 Koppensummn rocynapctea 1 npasa, Heobxoammo
3aTPOHYTb BOMPOC O XapakKTepe CBSA3N Mex Oy HUMK. Mo 3ToMy BONPOCY B COBETCKOMN U
COBPEMEHHOW I0PUANYECKON NUTEPATYPE CIIOXKNIOCh HECKOJIbKO TOYEK 3PEHUS HA 3TOT
cyerT.

SAKNMIOYEHUE



N3 nposeneHHoOro nccienoBaHmd MOXXKHO COeJlaTb cJieaytoline BbiBOObl:

1. Mpwu onpeaeneHnn CywHOCTN, Kak rocygapcTBa, Tak 1 NpaBa B intepaType
NCNOJIb3YITCA KAacCoBbIN K obLiecounanbHble NOAXO0AbI, onpenensowme
OHTOJIOrNYECKUIN XapaKTep 3TUx ABneHnn. CyuHOCTb roCcy4apcTBa C KJ1aCCOBbIX
no3vuunin onpenenseT ero Kak NoJNTNYECKYO BNacTb 0COB0OM CUbl C MOMOLLBLIO, KOTOPOW
rocnoACTBYHOLWWA K1aCcC HaBA3bIBAe€T CBOK BOJIIO MOAYMHEHHbBIM KnaccaM. Mpu 3TomMm,
paan obLmMX KNacCoBbIX MHTEPECOB roCyAapCTBO Kak r1aBHOE opyaAne NoJIMTUYECKON
B/IACTN MHOrAa MOXKET NOCTYyNaTbCHA OTAE/IbHbIMU MHTEpPEecaMn rocnoaCcTBYIOLLErO
KJlacca Uam ero 4eHoB. BbeiCTynasa Kak ounumanbHbid NpeacTtasmTesb BCcero obuiecTtsa,
OHO NCNONHAET 1 obLlime aena, BbiTeKatloWwme N3 yCcJoBMn CyLLLeCTBOBaAHNS BCAKOro
obuwecTBa. C KN1aCCOBbIX MO3ULMNA, B MpaBe MoJsiy4aeT Bblpa>keHne BoJIS TOJIbKO TOro
KJlacCa, KOTOPbIN AEPXXUT B CBOMX PyKax roCy4apCTBEHHYIO BNaCTb. [paBo - KJ1aCCOBbIN
perynatop obuwecTBeHHbIX OTHOLWIEHNI, CYLLHOCTb KOTOPOro NPOSBASAETCSA B K1aCCOBOM
HampaB/€HHOCTM NPaBOBOro perynpoBaHns. B nepByto o4epenb UM 3aKpenasatoTCs
OTHOLLEHNA MeXOy KlaccaMn BO Bcex chepax obueCcTBEHHOM XNU3HU. [oCyaapCcTBO C
nosuunin obuiecoumanbHOro Noaxona K CyLHOCTN onpenensaeTcsa Takxe Kak
OopraHmM3aumsa NONTUYECKON BNACTU, HO BbICTYMakLlee B Ka4eCTBE MHCTPYMEHTA
CoLMaNIbHOrO perynsaTopa Mexxay pa3M4HbIMU KJacCcamMm N 06LeCTBEHHbIMY rpynnamMu.
FfoCynapCTBO BbICTYNaeT N Kak ohuumanbHbIA NpeacTtaBmTesb BCcero obuwiecTtsa, T.e.
3aBenys obWw MMM genamm, oHO BbiparkaeT u obLeHaunoHanbHble MHTEpechl. B
COOTBETCTBUM C No3numnen obuiecounanbHOro nogxoaa 0OCHOBHbIM UCTOYHUKOM NpaBa
BbICTYyNaeT BOMs BCcero obuwecTBa, BbICTYNaOWEro B poaun rpa>aaHckoro obuiecTsa.
CorniacoBaHue BOJIN Pa3JINYHbIX KJTACCOB U FPynmn NMPOUCXOANT NMyTeM OeATeNIbHOCTU
rocynapcTBa, KOTOpPOE BbipaXkaeT BOJIO B Buae obuweobsAazatenbHbiX NpaBual NOBeOEHUS.
B obwecounanbsHOM noaxone, CyLWHOCTb NpaBa onpeaenseTcs B poJsivt KOMMPOMUCCHOIO
perynatopa obLeCcTBEHHbIX OTHOLEHUA MeXAy Pa3/INYHbIMU COLMasIbHbIMU FpynnamMn n
Knaccamu.

2. B HacToSLEee BpeMs KoppensaLuuto rocyapcTBa U NpaBa MOXXHO pacCMaTpuUBaTh C
NBYX MO3ULMIA, onpeaenstollee nx B3auMoOTHOLLEHMe. B nepBoM ciiyvyae C nosnumin
«MPaBOBOro rocynapcTea», rae KJa4YeBblM MOMEHTOM BbICTYMAaET MOJIMTUHECKUNN PEXXUM,
aBTOPMTAPHbIN NN OEMOKPATUYECKUI, KOTOPbIN ABNISIETCA XapaKTepPHbIM OIS
rocygapcTBa, BO MHOIOM 3aBUCUT U BCe ApPYyrne ero Y4epTbl, U 0COBEHHOCTU. DTOT XKe
KJII04EBO MOMEHT MMeeT onpeaenstoliee 3Ha4yeHe u gns npaea. MNpu
NEeMOKPATUYECKOM MOSIMTUYECKOM peXxnMe BUAOU3MEHSAETCS POoJib NPaBa Mo OTHOLUEHUIO
K roCyapCTBEHHOW BNACTU, MOCKOJIbKY YCTaHaBNAMBAET ANA OEATENIbHOCTH
rocyoapCTBEHHbIX OPraHoOB MocsiefoBaTeIbHO pa3peLllnTebHbIA MopPsaaoK,



perfaMeHTUpPyeT OCyLLLeCTBJIEHME BNIAaCTU Yepe3 oTpaboTaHHbIe NpoLeccyaibHble 1
NHble npoueanypHble popMbl. MpaBo C TaKOro pakypca rnpeacTaBnsieTcs B BUAeE raBHOro
WHCTPYMeHTa, KoTopoe cnocobHo oby3aaTb MONUTUYECKYO BNIACTb, €€ NPON3BOJ NMyTEM
orpaHNYeHnsa rocyaapCTBEHHbIX OPraHoB, CTPOroro Nx yrnopsaaoyYmBaHnUs Npu NoMOLLN
pa3pewmnTenbHOro nopaaka, 3akpensstowero BlacTHbIE NOJIHOMOYNS B
NcYepnbiBaloLEM NepeyHe B OTHOLIEHUN rpakaaH. MNo3numns BTOPoro COOTHOLLIEeHUS
NCXOOAUT U3 KAaTEropuin NICTOPMYECKOro MatepmanmsmMa, 6asmnca n HagCTPONKN.
FoCcynapCTBO Kak OpraHu3aumsa noJMTUYECKOW BNacTW, COCTOALLASA U3 OPraHoOB, KOTOpPbIE
B CBOEM €JMHCTBE COCTaBAAT MEXaHW3M rocynapctea, obnanaeTt BNacTHOW cuion ans
0o6LLEeCcTBEHHOr0 yrpaBseHus, a Npu HeobXoANMOCTM U ANsA NMpuHyxaeHus. Mpaeo B
OT/INYME OT roCcyapcTBa UMeeT MHOEe CTPOEHME N COLep)KaHue, BbICTyNas B poau
obuieoba3aTeNbHbIX HOPM, OHO HOCUT popManbHO -onpeaeneHHbIn XxapakTep. C ogHON
CTOPOHbI, FOCYAapCTBO MMEET KOHCTUTYTUBHOE, pellatollee 3HavyeHme ans bbiTus npasa
Kak 0coboro MHCTUTYLMOHHOIro obpa3oBaHmMs, AJs CyLLeCTBOBAHNSA €ro CBONCTB U
perynsaTuBHbIX KavyecTB. C Apyro CTOPOHbI, MPaBO HE pacCMaTPUBAETCS TOJIbKO NINLLb
KaK MHCTPYMEHT, opyaue rocyaapcTBa. BzanmoobycnoBneHHOCTb rocygapcTBa 1 Npasa
NposiBNAETCS B HE0OXOAUMOCTM NMPaBOBOW persaMmeHTaLumn aeaTeslbHOCTU
rocygapcTBeHHoro annapata. C no3munin NCTOPUYECKOro MaTepUasn3ma He
COOTBETCTBYIOT MAEN NPMMATaA FoCcydapcTBa Had NMPaBoM UKW NpaBa Hah rocydapCTBOM.
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